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We are Genealogists, not Detectives. 
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We are pleased to discuss 
any heirship problem 
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Corporate Games? Not Anymore! 


Empire gives you complete on the spot easy to operate 
corporate kits. 


1-800-432-3028! 


Here's the Corporate Kit you've 

waited for! Including first 

annual shareholder minutes 

deluxe padded gold silk- 

screened three ring binder and 

slip box, printed minutes and 

bylaws. With CHECKLIST, 

INSTRUCTIONS, WORKSHEETS 

AND POCKET SEAL that fits 

in kit plus: 

20 lithographed imprinted and 

numbered stock certificates on 

parch text. State report to 

determine unemployment 

status, foot-noted and indexed 

minutes with subchapter “S”, 

IRC Plan 1244. IRC Election for 

— 248 and Indemnification 

in, 

Written statement to organize 

corporation in lieu of minutes i a 

Corporate, Notary Personal and Custom Seals 

We manufacture all types and sizes of seals 

Federal application ay Tax ID and stationery embossers which are } 

Federal Form 2553 for plan 1244 completely guaranteed for life of ownership. 

State application for State Tax ID Call for instant quotes on: 

Corporate Seals Starting at $12.50 
Stationery Embossers Starting at $24.00 
Notary Seals Starting at $12.00 
Custom Seals Starting at $13.50 


Certificate of Good ing/ te Name Reservation 


We'll obtain either a certificate of good standing or file a corporate name reservation the same 
day the order is placed before 3:00 p.m. Non quicker or more efficient — the Empire Method. 


Quick File 
Dade — Broward only. All other areas CALL FOR DETAILS. $8 .00 
We'll pick up and hand file your Articles of Incorporation as prepared by your office and signed 

by your clients with the Secretary of State. 

You're saving mailing costs, postal and processing delays completing both the filing and 

ordering of the corporate kit in a single step ... That way you'll receive your articles, charter 

number and corporate kit the next day and you'll have no need to change the 

registered agent or director or wait to order your corporate kit. Ease and service - the Empire Method. 


Quick Corp. 


We hand file Articles of Incorporation, this includes preparation of articles and return to $15.00 + Costs 
attorney of certified copies with charter number including date and time of filing. 


Very easy, practical, and exclusive — the Empire Method. 


YN Corporate Kits || Profit || PA. || Non Profit 
$34.00 || $38.00 || $41.00 


COMPANY CALL NOW AT 1-800-432-3028! 
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President’s Page 


What Your Professional Liability Company 


This column is about our future — yours 
and mine — and how we can solve, once 
and for all, for ourselves and for future 
Florida Bar members the problem of the 
availability of consistent professional liabil- 
ity insurance. Too often have we seen com- 
panies leave the state when economic con- 
ditions were better elsewhere or when other 
lines of insurance were perceived to be more 
lucrative. Most importantly the uncertainty 
that exists in each of our minds about the 
fairness of rates and whether our coverage 
will be continued must be alleviated. There- 
fore, I want to discuss with you why the 
formation of a captive professional liabil- 
ity company is probably one of the most 
important programs we can undertake. 

This has been a major project of mine 
for several years, and the creation of a cap- 
tive insurance company for lawyer profes- 
sional liability insurance has likewise been 
a priority of your Board of Governors. The 
project is proceeding on schedule and the 
successful commencement of operation of 
the company will mark a major milestone 
during my term as president of The Flor- 
ida Bar. 

A substantial number of you have con- 
tributed significantly, both in time and 
money, to this project. The efforts of the 
leadership of the Bar and the private prac- 
titioners who freely devoted their time and 
energy have resulted in the creation of the 
Florida Lawyers Mutual Insurance Com- 
pany (FLMIC). A successful FLMIC will 
mean we will not again face periods when 
insurance premiums are unconscionably 
high or where coverage is not available be- 
cause of business cycles over which we have 
no control. 


Will Do For You 


by Ray Ferrero, Jr. 


Several questions consistently have arisen 
concerning efforts of The Florida Bar to 
organize a captive professional liability in- 
surance company. I will attempt to answer 
some of those questions. 


Why should Florida lawyers have a cap- 
tive insurance company? 

The basic reasons for forming a captive 
insurance company are: (a) to assure the 
availability of professional liability insur- 
ance; (b) to stabilize premiums over a long 
period of time; and (c) to ensure the pre- 
miums charged are reasonable. 

To date, at least 10 states have formed 
captive insurance companies to write pro- 
fessional liability insurance for lawyers. 
Most of those states incurred some initial 
difficulties, but their experience has been 
successful in stabilizing premiums and in- 
creasing availability. 

In addition to long-term stabilization of 
premiums, a captive insurance company 
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will assure that most Florida lawyers will 
have acompany that will write professional 
liability insurance for them. Many excel- 
lent lawyers who practice in what have been 
considered “high risk” areas such as real 
estate, plaintiffs’ personal injury, securities 
law and others have had difficulty in get- 
ting liability coverage at any price. Many 
lawyers who have had claims made against 
them, but who have not had any claims 
paid on their behalf, find it difficult to ob- 
tain continued coverage. Some lawyers who 
continued coverage with commercial com- 
panies notwithstanding enormous premium 
increases were suddenly advised that the 
company did not intend to continue to 
write professional liability coverage. Geo- 
graphic considerations have also caused law- 
yers to be denied coverage. During the last 
four years the limits of coverage has been 
reduced in most instances, and deductibles 
have been increased. 

While we intend to operate under sound 
actuarial principles, no lawyer should be 
denied coverage simply because of the type 
of law practiced or the location of that prac- 
tice. 


Will my premiums be lower in a captive 
company? 

At least initially this question will be an- 
swered by others, i.e., the regulatory authori- 
ties and the reinsurance market. But, with 
our ability to use innovative loss preven- 
tion methods and the fact that the com- 
pany’s rates will be based on its owners’ 
(your) loss experience, we hope in the long 
run to produce lower premiums. However, 
let me stress again that the primary goal 
of each of us should be the long-term avail- 

(Continued on page 7) 
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Inthewro 
hands, this could 
put you out 
business. 


The next time you think about writing title insur- 
ance with anyone other than The Fund, think 
about this. If commercial companies could, 
they’d write you out of real estate entirely. ge 
Then all your business would 
be theirs. 


Loan Services, seminars and more. 
These are just a few of the ways we’ re protecting 
your practice in the face of competition from 
commercial companies. For more, please return 
this coupon today. 
Until then, the next time you 


If this sounds severe, think about writing with anyone The 
consider California. other than The Fund, think again. FE d 
There, commercial Then write with The Fund. un 


companies are in 

control, writing title If you think you don’ t . 
insurance and closing need The Fund, think again. 
Scadime more shout the following services: 


Forty years ago, thisalmost / QOATIDS OM illionPlus (Seminars | 


happened here. Thanks to ZC Construction Loan Services 
The Fund, it didn’t. Name 
We were founded to make Firm 
sure Florida attorneys always Adie 
have a partner for their poli- 


cies. A partner who won’t com- 
pete against them. But will make 
their practices more profitable by 
providing products and services like 
ATIDS, Million Plus, Construction 


Zip Phone 


Mail to: Attorneys’ Title Insurance Fund, 
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exhaust fumes 
behind you. Think instead 
of fresh salt air. 

Leave ordinary behind 
you too. 

You’re heading across the 
bay to St. Petersburg. 

Your destination: a hotel 
that, on appearances alone, 
might well elevate the entire 
standard for meeting 
facilities in the Tampa Bay 
area. 

The St. Petersburg Hilton 
and Towers. 

Picture a lobby of rich 


aubergine and apricot. 
Accented with marble and 
crystal and a staff of Hilton 
professionals. 

Now let your mind soar 
across 27,000 square feet of 
first-floor meeting space. 
To the tasteful simplicity of 
twelve breakout rooms. 

To the elegant, well-up- 
holstered Grand Ballroom 
and its Junior Ballroom 
counterpart. To the secured 
Conference Registration 
Center outside the Ballroom 
entrances. 


Come with me 
across bridges 
of your mind. 


And to sound, lighting, 
and AV systems that really 
stir the senses. 

Then imagine a softness 
and quietness throughout 
the hotel—from the smart 
interiors of deluxe guest 
rooms to the posh suites 
on the top-level concierge 
floors. 

All overlooking the bay. 
Don’t wait to cross this 
bridge when you come to it. 
If you're considering a 
meeting in the Tampa Bay 
area, Call the Sales Depart- 
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Towers 


333 1st Street St. South * St. Petersburg, Florida 33701 


ment at (813) 894-5000 or 
write for our new brochure. 
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(Continued from page 4) 
ability of coverage at affordable rates! 
Several factors will assist us in making 
sure that our rates are more than competi- 
tive: First, we will be direct writing; that 
is, we will not have to pay agents a com- 
mission to write your coverage; secondly, 
we will not have a strict profit motive, 
which again should enable us to ensure the 
stability of the company as well as keep 
our rates more than competitive with the 
commercial market. 


What will be the role of The Florida Bar 
in running FLMIC? 

The executive director of The Florida 
Bar will be a member of the board of di- 
rectors. The Bar will continue to have a 
lawyers malpractice insurance committee 
which will work with the board of direc- 
tors of FLMIC. Other than this, FLMIC 
will be operated independently of The Flor- 
ida Bar and will have its own board of di- 
rectors elected by the policyholders. The 
initial board is composed of men and 
women who bring a broad base of experi- 
ence to the company in various law and 
related disciplines and who have been se- 
lected to ensure geographical representa- 
tion. They all have long-term commitments 
to the lawyers of Florida and have been 
active in their local associations as well as 
in The Florida Bar. 

Their names, addresses and phone num- 
bers are listed at the conclusion of this ar- 
ticle. Please contact them if you have any 
questions. 


When will the company be offering poli- 
cies? 

FLMIC plans to solicit applications for 
insurance in the near future. While our de- 
sire is to begin operation as soon as possi- 
ble, we are proceeding in a manner that 
will ensure the continued viability and sta- 
bility of your insurance company. The date 
will depend on how quickly FLMIC can 
raise the minimum surplus needed to en- 
sure fiscal soundness. 


Where are we now? 

FLMIC was incorporated on May 27, 
1987. A Permit to Organize an Insurance 
Company was granted by the Department 
of Insurance on July 15, 1987. An applica- 
tion for an issue dealer license, and a pro- 
posed prospectus have been filed with the 
Comptroller’s Office, Division of Securi- 
ties. FLMIC needs to have acquired a mini- 
mum of $3,000,000 in surplus before the 
company can begin operations. The Board 
of Directors of FLMIC hopes for licens- 


ing and acceptance of the prospectus by 
the Comptroller’s Office in the near future. 


Although the insurance company is a 
major project, it is only one of many which 
I hope to have in place during my presi- 


dency. Each will be discussed in future 
president’s pages. With your help, we will 
during this year establish programs which 
will benefit both the public and the adminis- 
tration of justice, and improve the life and 
practice of each Florida Bar member. BE 


Florida Lawyers Mutua! Insurance Company 
Board of Directors 


Anita M. Bock 

Paul, Landy, Beiley & Harper, P.A. 
200 S.E. Ist Street 

Miami, Florida 33131 

(305) 358-9300 


Donald L. Braddock 

901 Blackstone Building 
Jacksonville, Florida 32202 
(904) 632-2200 


Benjamin Latham Bryan III 
P.O. Box 1000 

Ft. Pierce, Florida 33454 
(305) 461-5020 


Philip Allan Disque 

888 S. Andrews Avenue 

Suite 310 

Ft. Lauderdale, Florida 33316 
(305) 764-4666 


Raymond F. Ferrero, Jr. 
President 

707 S.E. 3rd Avenue 

Ft. Lauderdale, Florida 33316 
(305) 462-4500 


John F. Harkness, Jr. 
Secretary-Treasurer 

The Florida Bar 

Tallahassee, Florida 32301-8226 
(904) 222-5286 


Ronald C. LaFace 

Roberts, Baggett, LaFace & Richard 
P.O. Drawer 1838 

Tallahassee, Florida 32302 

(904) 222-6891 


Dennis K. Larry 

P.O. Box 13010 

Pensacola, Florida 32591-3010 
(904) 434-3273 


William E. Loucks 

Fink, Loucks, Sweet & Voges 
149 Broadway 

P.O. Box 5386 

Daytona Beach, Florida 32018 
(904) 252-7653 


Lake Henry Lytal, Jr. 

Lytal & Reiter 

515 N. Flagler Drive 

West Palm Beach, Florida 33401 
(305) 655-1990 


Jesse J. McCrary, Jr. 
McCrary, Valentine & Mays 
3050 Biscayne Blvd., Ste. 800 
Miami, Florida 33137-4198 
(305) 576-1505 


Stephen A. Rappenecker 
2251 N.W. 4Ist Street, Ste. B 
P.O. Box 566 

Gainesville, Florida 32602 
(904) 377-3330 


E.Thom Rumberger 

11 E. Pine Street 

P.O. Box 1873 
Orlando, Florida 32802 
(305) 425-1802 


Michael A. Tartaglia 

Executive Vice President 

The Florida Bar 

Tallahassee, Florida 32301-8226 
(904) 222-5286 


C. Lawrence Stagg 

Stagg, Hardy & Yerrid, P.A. 

One Tampa City Center, No. 2600 
Tampa, Florida 33602 


Clyde H. Wilson, Jr. 
27S. Orange Avenue 
Sarasota, Florida 33577 
(813) 955-8124 


Nancy Anne Young Smith 

1201 W. Emmett Street 

P.O. Box 1549 

Kissimmee, Florida 32742-1549 
(305) 847-5127 
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RSO NAL, ON-SITE ADVICE from RUMGER risk managements 
whenever you have risk management question or 
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ERUMGER LEGAL ADMINISTRATION EXPOS, half-day seminars and exhibitions on. 
h topics as computerizing your systems, client expanding your re 
more, held at convenient locations across Florida. 
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Executive Directions 


“The Board of Governors? Nothing but 

a bunch of big-firm, silk-stockinged old 
men making ill-informed decisions affect- 
ing the working lawyer from an ivory 
tower.” 

From time to time I hear comments simi- 
lar in tone and content when talking with 
Bar members. However, the assessment is 
neither fair nor accurate. 

The “typical” Board member is a white 
male, married with two or three children 
and about 46 years old. He was born either 
in Florida or in the Northeast United 
States. The Board member typically at- 
tended undergraduate school outside Flor- 
ida and earned a degree in political science, 
business administration or history, receiv- 
ing a law degree from the University of 
Florida. Most Board members do not have 
another advanced degree. 

The typical. member has practiced law 
for just over 19 years, and is a trial lawyer 
practicing in a small law firm (two to five 
members). He was active in voluntary bar 
associations, having held two or more 
leadership posts. The typical Board 
member does not belong to another state 
bar association and has not held a public 
position. He spends at least 25 hours each 
month on Board of Governors’ matters and 
donates 20 or more hours to civic and 
community organizations. 

Now, some specifics the generalizations 
were based upon: 

Almost 93% of the Board members are 
male. This compares to a 85% male and 
15% female Bar membership. The vast ma- 
jority (81%) of Board members is married, 
and 45.2% have one or two children. 

Nearly 70% of Board members are be- 
tween the ages of 40 and 49. Another 21.4% 
are over 50 while about 10% are. under 40. 
Most Board members were born in the 
Northeast (35.7%) or in Florida (31%). 

Most Board members (57.1%) attended 
undergraduate schools outside the state. 

The University of Florida’s law school 
graduated the most Board members by far 
(42.5%). Other law schools represented in- 
clude Florida State University (5%), Stet- 
son (10%), Miami (10%), Vanderbilt (5%), 
Washington and Lee (5%) and others 


Who Is A Board Member? 


by John F. Harkness, Jr. 


(22.5%). Only two (4.8%) of the Board mem- 
bers earned advanced degrees in law. 

About 40% of Board members have prac- 
ticed law from 21 to 30 years. Just under 
one-fourth (23.1%) have practiced less than 
15 years, 28.2% have practiced from 15 to 
20. years, and 7.7% have been engaged in 
the practice of law for more than 30 years. 

The majority of Board members (51.3%) 
practice with small firms. About three out 
of ten (28.2%) are associated with firms 
of moderate size, !2.8% are members of 
large law firms and 7.7% are sole practi- 
tioners. Most Board members (57.1%) are 
in trial practice. 

About three out of ten governors (31%) 
have held public office, either elected or 
appointed. Over 75% have held a leader- 
ship position in a voluntary bar association. 

One quarter of the Board members are 
also members of other state bars. 

Of those responding, 56% said they 
spend 25 hours or less each month on 
Board matters. Thirty-five percent of those 
responding donated 10 hours or less each 
month to civic groups, 10% donated 11 to 
15 hours, 30% gave 16 to 25 hours per 
month and. 20% donated more than 25 
hours each month to these organizations. 

Perhaps the most interesting change in 
the Board of Governors is the fact that two 
of the newest members aren’t even lawyers. 
The nonlawyer members have attended 
their first meetings already and their “out- 
side” perspective has added greatly to the 
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discussion of the issues facing the Bar. 

While the numbers tell us a lot about 
who and what these Board members are, 
they can’t explain why people choose to 
serve. It’s an exceptional commitment. In 
addition to the 20 or more hours of Bar- 
related work per month, Board members 
are expected to attend two-and-a-half or 
three-day Board of Governors meetings 
every other month (and review more than 
700 pages of backup material beforehand). 
They also attend local grievance commit- 
tee hearings, UPL hearings and local bar 
association meetings. There are also dis- 
cussions with constituents and the media 
and at least three special state Bar gather- 
ings throughout the year, such as midyear 
and annual convention meetings. 


The Board perennially discusses whether 
Board members should be reimbursed for 
their traveling and other out-of-pocket ex- 
penses. Weighing the concerns of the fi- 
nancial ability to be a Board member 
against the budget impact and example of 
public service, the Board has decided these 
costs must be borne by the Board member 
(the only exception is made for our two 
nonlawyer members). These expenses run 
from $600 to $700 per meeting, depending 
on the meeting place and where the gover- 
nor lives. 

Each year, elections are held to fill half 
of the seats on the Board of Governors. 
There is at least one seat in each of Flor- 
ida’s 20 judicial circuits, and two seats are 
filled by out-of-state members. 


Perhaps the easiest task is filing a peti- 
tion to run. The petition must be filed by 
January 10 and includes the candidate’s 
name and other biographical information, 
signatures of five members in good stand- 
ing within the circuit and a statement that 
the candidate will serve if elected. 

If you’re interested, call your Board rep- 
resentative and ask what the job requires. 

There’s room for those who think they 
fit the “typical” Board member profile and 
those who aren’t “typical” at all. Does the 
job sound intriguing and. the workload do- 
able? If so, I urge you to consider running 
for a seat on the Board. BJ 


> 
" 
: 


Letters 


Small Firms Can’t Compete 


In the July/August 1987 issue of The 
Florida Bar Journal the president of The 
Florida Bar, Ray Ferrero, Jr., comments 
on the rising costs of litigation. He notes 
studies by the American Bar Association 
and the Texas Bar that the largest element 
of litigation expense in the small and me- 
dium range cases is attorneys fees’ and he 
positions that litigation expense must be 
reduced. 

I whole-heartedly agree with President 
Ferrero that the costs of delivery of legal 
services to the public must be reduced. How- 
ever, lawyers are caught between conflict- 
ing interests. On one hand there is the laud- 
able goal of reducing the costs of the de- 
livery of legal services to the public, but 
on the other hand there is the compulsion 
by the courts to comply with rigid dead- 
lines, time-consuming status conferences 
and multiple pretrial filings. The empha- 
sis now by the courts seems to be on rigid 
time constraints and blind obedience to 
the moving of cases so as to statistically 
reduce the number of those pending. 

If we are to reduce the costs of litiga- 
tion the courts must cooperate and stream- 
line the litigation process by eliminating 
unnecessary paperwork, procedural hear- 
ings, and other time-consuming requirements 
which in many cases do no more than com- 
pound billable hours and make it difficult 
if not impossible for the lawyer to reduce 
his fees. 

It is lamentable but true as President 
Ferrero comments that “like the one-room 
schoolhouse, the mom and pop conven- 
ience store and the family farm, the sole 
general practitioner may be on the verge 
of extinction.” However, our courts and 
the organized Bar can save the sole practi- 
tioner and the small firm—the last bastions 
of “one on one” client relations. Judges 
with practical law office experience should 
be selected for the bench who know first- 
hand the vicissitudes of small firm prac- 


tice and who appreciate the simple but often 
forgotten fact that a lawyer cannot be in 
two courts or two places at the same time; 
nor can he or try back-to-back cases with- 
out a reasonable interim time for prepara- 
tion. The large firms have spoiled the bench 
by their ability through numbers to cover 
the waterfront at all times. 

Too many large firms are concerned with 
billable hours as a primary goal. There seems 
to be a predisposition by some mega firms 
to build hours and fees as a first concern. 
This is fostered in part by competition be- 
tween the large firms and their desire and 
perhaps necessity to sustain themselves by 
perpetual expansion. The sole practitio- 
ner and the small firm cannot compete in 
this arena. ... Unless our system is reconfig- 
ured so that the sole practitioner and the 
small firm can compete with the mega firms, 
the sole practitioner and the small firm will 
disappear and with them the independence 
of the Bar. 


ARTHUR M. WOLFF 
Fort Lauderdale 


Red Cross Advertisement Questioned 


I believe the advertisement [June 1987] 
on behalf of the American Red Cross, 
“Should you worry about AIDS and the 
workplace?” contains serious misstatements 
of fact. 

The ad says that you can touch a co- 
worker with AIDS who has a bleeding cut 
without fear or risk of infection. The fact 
is that the virus could possibly enter your 
body through a small break in the skin, if 
it came into contact with AIDS-contami- 
nated blood. Surgeons and operating-room 
personnel are continuously aware of the 
risk of infection from a victim’s blood. 

Scientists disagree as to whether the dis- 
ease can be transmitted by casual contact. 
They are now aggressively pursuing research 
following up the apparent possible trans- 
mission of AIDS by insect bite. Referees 
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in boxing matches and boxers’ corner-men 
now wear surgeon’s rubber gloves to pro- 
tect against catching AIDS from inciden- 
tal touching. 

Experts set the incubation period for AIDS 
at from five to 12 years. Within such a 
time frame, how can we be certain what 
kind of incident actually transmits the dis- 
ease? 

Under the circumstances, encouraging 
fellow-workers to throw caution to the wind 
seems to me beneath the dignity of the Ameri- 
can Red Cross, and just plain rotten ad- 
vice. 


G.W. HEDMAN 
Indialantic 


Re: How to Improve Small Firm 
Economic Performance 


Your article which appeared in the March 
1987 edition of The Florida Bar Journal 
needs to be readdressed with regard to one 
element of advice given to small firms. In 
said article, you indicated on page 14 that 
“if appropriate for your practice ensure 
charging for time or services by clerical 
and paralegal staff, e.g., paralegal keep- 
ing clients’ records, word processing, in- 
formation review and analysis, messages, 
etc.” 

I would draw your attention to the re- 
cent case of Bill Rivers Trailers, Inc., vs. 
Robert J. Miller, 489 So.2d, 1139 (Fla. 1986). 
In that case the First District Court of Ap- 
peal ruled that paralegal research, writing 
and other work was not recoverable in con- 
nection with the fees charged by the firm. 
In addition, you will find in Ethics Opin- 
ions 76-33 and 75-29 restraints upon charg- 
ing for secretarial help. 

I hope that this article does not mislead 
many of our young attorneys into placing 
themselves into a difficult situation with 
the Bar. 

JAMES A. GARLAND 
Bradenton 


Who Is Forming Corporations? 

After reading the June edition of the FBJ 
I suggest the following: 

1. A lawyer (together with his number) 
should be required to certify to the Secre- 
tary of State that he or she has, in fact, 
formed the corporation. Obviously, if an 
individual has formed the corporation, he 
or she should be required to so state it, 
under oath, at the time the papers are filed. 

2. The Bar should appoint a special com- 
mittee in Dade County to investigate (spe- 
cially in the Hispanic area) who is form- 
ing corporations in violation of the law. 

It seems that (1) accountants and (2) no- 
tary public, specially the “notario publi- 
cos,” are actively forming corporations for 
their clients. Perhaps the above suggestions 
will better protect our profession. 


MIGUEL A. SUAREZ 
Miami 


In Balance— 
Sanctuary Movement 

We read with great interest your article 
about the Sanctuary Movement in the Feb- 
ruary 1987 issue. We write because sev- 
eral of the statements in the article are incor- 
rect and we feel compelled to set the re- 
cord straight. 

The Sanctuary Movement began because 
many individuals in this country believed 
that Salvadorans and Guatemalans flee- 
ing armed conflict and persecution in their 
countries of origin desperately needed ref- 
uge in the United States. Indeed Sanctu- 
ary supporters believed that these refugees 
are entitled under U.S. law to such safe 
haven. The authors of your article have 
attempted to refute this contention through 
an inaccurate. and misleading discussion 
of the applicable law. 

A refugee, according to the United Na- 
tions Convention and Protocol Relating 
to the Status of Refugees, of which the 
United States is a signator, is any person 
who “owing to a well-founded fear of be- 
ing persecuted for reasons of race, relig- 
ion, nationality, membership of a particu- 
lar social group, or political opinion is out- 
side the country of his nationality and is 
unable, or owing to such fear, is unwilling 
to avail himself of the protection of that 
country.” This is the definition of a refu- 
gee that the United States adopted in the 
1980 Refugee Act. 

The authors write, “One cannot appoint 
himself a refugee . . . it must be done by 
the country in which one seeks asylum.” 


But the United Nations High Commissioner 
on Refugees has siated, “A person is a ref- 
ugee .. . as soon as he fulfills the criteria 
contained in the definition. . . . Recogni- 
tion of his refugee status does not there- 
fore make him a refugee but declares him 
to be one. He does not become a refugee 
because of recognition but is recognized 
because he is a refugee.” This means that a 
refugee with a well-founded fear of per- 
secution still is a refugee even if our gov- 
ernment erroneously refuses to accord him 
official status as a refugee. 

The authors write that “The 1951 Con- 
vention does not create any individual right 
to asylum for the refugees, it only obli- 
gates signatory states not to deport refu- 
gees already in their states, i.e. before 1951.” 
That statement displays a total misunder- 
standing of the history of the United Na- 
tions refugee treaties. While the 1951 Con- 
vention applied only to people whose fear 
of persecution arose as a result of events 
occurring before January 1, 1951, the con- 
vention was subsequently updated by a 1967 
Protocol to eliminate the limitation of the 
1951 date. 

The authors describe the system for ad- 
mission of refugees into the United States 
from overseas. Nationals of El Salvador 
and Guatemala have systematically been 
excluded from this overseas refugee appli- 
cation program. Thus the only option avail- 
able to those fleeing persecution from these 
countries is to apply for “asylum” within 
the United States or at one of its borders 
or ports of entry. The Attorney General 
may grant asylum if he determines that the 
individual meets the definition of “refugee.” 

The authors acknowledge that each ap- 
plication for asylum must be evaluated 
individually. While we agree that the law 
entitles each individual applicant to a hear- 
ing, the threshold problem is that Salva- 
dorans and Guatemalans frequently are de- 
nied the opportunity to have that hearing. 
If they request asylum at the border, they 
are told to apply at the U.S. Consulate in 
Mexico. But, as noted above, overseas ref- 
uge processing is unavailable to Central 
Americans. Further, it is the policy of the 
INS at the U.S.-Mexican border to turn 
Central Americans over to the Mexican 
authorities when they ask for asylum. . . . 

The authors also suggest the Central 
Americans who have reached Mexico are 
no longer qualified to apply for asylum in 
the U.S. because “[rJefugees cannot shop 
around for the best country...” But, those 
who have been assisted by the Sanctuary 
Movement have never been “firmly resettled” 


in Mexico before coming to the United 
States as our regulations and court deci- 
sions would require in order for the refu- 
gees to be returned to Mexico. Further- 
more, Mexico does not recognize Central 
Americans as refugees. If arrested in Mex- 
ico, a Central American is deported. Their 
illegal status in that country also makes 
them vulnerable to exploitation and many 
refugees have reported kidnappings and 
rapes by Mexican officials. 

The authors state that a legal system ex- 
ists for determining if an individual is eli- 
gible for asylum and that “it works well.” 
This was not the experience of those who 
provided sanctuary to Central Americans 
nor is it consistent with the findings of a 
General Accounting Office 1987 study con- 
cerning INS and State Department prac- 
tices and procedures for assessing asylum 
claims. The study showed that while 49 
percent of Polish applicants for asylum and 
56 percent of the Iranian applicants were 
granted asylum, only 7 percent of the Nica- 
raguan and 2 percent of the Salvadoran . 
applicants received the same benefit. Fur- 
thermore, the GAO study found that ap- 
plicants from El Salvador who experienced 
arrest, torture and imprisonment had a much 
lower approval rate than applicants from 
Poland or Iran. 

The authors quote extensively from a 
New York Times article to show that while 
serious human rights abuses may have 
caused many to flee El Salvador in the early 
1980’s, conditions there have changed. One 
need only to consult the United States 


. Department of State Country Report on 


Human Rights Practices for 1986 to find 
that politically motivated assassinations, 
disappearances and other human rights 
abuses continue to this day. 


IRA J. KURZBAN 
President, American Immigration Lawyers 
Association, Miami 


CAROLYN P. BLUM 
Professor, Immigration and Nationality Law, 
University of California, Berkeley 


Letters commenting on articles pub- 
lished in the Journal and on other concerns 
of the legal profession are welcomed. They 
should not exceed 300 words. Copies of 
letters addressed to others will not be 
printed. 
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“[W]e have learned that there are five states in 
which most social invention occurs in this coun- 
try. . . . California is the key indicator state; 
Florida is second, although not too far behind 
....» In fact, Florida is becoming increasingly 
important as a bellwether state and may soon 
surpass California.” 

— John Naisbitt, MEGATRENDS 


those statements, his proph- 


hen Mr. Naisbitt penned 


template experimentation in Florida fiscal 
policy. But with the enactment of legisla- 
tion taxing the sale and use of services,! 
Florida has certainly advanced its claim 
as a trendsetter in the arena of state taxa- 
tion. The legislation has attracted national 
attention of unprecedented proportions, 
both because of the legal questions raised? 
and as a medium for augmenting strapped 
public treasuries.3 

This article briefly introduces the Flor- 
ida services tax. The ambitious scope of 
the legislation, lack of precedent and the 
considerable volume of statutory and regu- 
latory material at hand‘ signify the need 
for more focused treatments than the con- 
straints governing this article permit. In the 
meantime, the fact that this tax touches 
every member of The Florida Bar and the 
affairs of virtually all clients dictates that 
each attorney gain some working knowl- 
edge of its requirements and operation. 

®@Imposition.’ The legislation is cast as 
an extension of the Ch. 212, Part I sales/ 
use tax to service transactions. A tax is 
imposed on the sale of “services” ai retail® 
in the state, and a complementary use tax 


esy probably did not con- © 


Author’s Note: Following the submission of 
this article, three developments transpired 
which call into question the author’s closing 
prognosis that this tax is “likely here to stay,” 
at least in the form described herein. On 
August 22, 1987, the Governor called for a 
constitutional referendum on the services tax 
during the March Presidential primary. Two 
days earlier, Rep. Gardner released a pro- 
posed bill relaxing the service resale pro- 
visions enacted during the 1987 regular ses- 
sion. (See author’s recommendations to that 
effect.) Finally, the Department of Revenue 
released proposed amendments to the Emer- 
gency Rules implementing the sales tax on 
services, the final text of which amendments 
is not available at this writing. If the tax is 
repealed, substantially amended, or reinter- 
preted after this date, readers are asked, to 
that extent, to accept Rosanne Rosanna- 
danna’s humble rectification: “Never mind.” 

—— September 2, 1987 


is imposed on the use of services in Flor- 
ida.’ The sales tax is imposed at the rate 
of 5 percent of the sales price and the use 
tax at the rate of 5 percent of the cost price,® 
which terms are broadly defined. The term 
“use” is defined to mean the consumption 
or enjoyment of the benefit of the serv- 
ices.!0 The use tax is applicable when the 
sale occurs outside the state and the serv- 
ice is used in Florida. The complementary 
character of the use tax restricts its appli- 
cability to service transactions which would 
be taxable if the sale were in Florida.!! 
@Definition of “Services.” The term 
“services” means “those activities usually 
provided for consideration by the following 
establishments listed in the SIC Manual.”!2 
The SIC Manual is the 1972 Standard In- 
dustrial Classification Manual published 
by OMB, Executive Office of the Presi- 
dent, as amended by the 1977 Supple- 
ment.!3 The statute provides that unless 
otherwise clearly indicated, references to 
the SIC Code are intended to describe ac- 


tivities or services and not establishments. !4 
Accordingly, a service may be taxable al- 
though performed by a person in an estab- 
lishment mentioned in an exemption or ex- 
empt although performed by a person in 
one of the establishments listed in 
§212.02(22). Conversely, a service may be 
taxable (or exempt) although performed 
by a person not listed in an establishment 
mentioned in an exemption or §212.02(22). 

While the use of the SIC Code to iden- 
tify taxable services initially sounds straight- 
forward enough, it soon becomes a jour- 
ney into the ambiguities of federal classifica- 
tion nomenclature, reminiscent of the 
FAA’s confounding quantification of the 
number of airline flights which fail to de- 
part on time. The Code assigns, for exam- 
ple, no fewer than three industry numbers 
to spaghetti, Nos. 2032, 2038 and 2098, but 
only one to space capsules, No. 3769. It is 
technologically out-of-date, covering the 
manufacture of hat blocks, No. 3999, but 
making no mention of video cassette re- 
corders. And there are the problems of 
gap!> and overlap. How are directors’ fees 
to be classified, for instance? A TAA is- 
sued by the department dated July 10, 1987, 
states that the services of “nonemployee 
members of boards of directors of banks, 
mortgage banks and other financial insti- 
tutions” are exempt. As an illustration of 
the overlap problems, compare the serv- 
ices that are available in a gymnasium (No. 
7999, exempt per F.S. §212.0592(43)) with 
those usually provided in a health club (No. 
7299, taxable). The collision potential is 
obvious. 

In short, the employment of the SIC 
Code adds an unnecessary set of complica- 
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tions to the services tax. The legislature 
should take the first opportunity to cor- 
rect the situation by listing, and if neces- 
sary defining, the services to be taxed, 
rather than using the circuitous method of 
listing establishments and leaving to tax- 
payers the burden of ascertaining the com- 
pensated services usually provided in them. 

@Exempt Services. The legislation lists 
51 exemptions.!© Many of them are granted 
on an industry basis, such as those for ag- 
ricultural services, educational and social 
services, health services, insurance, securi- 
ties and commodity brokerage services, re- 
search and development, and employee leas- 
ing. In addition, various fees or charges 
are exempted, including interest and points 
on loans, franchise fees, membership fees 
in business associations, convention and 
conference registration fees and impact fees. 
Some charges are nontaxable by definition, 
including charges imposed pursuant to pri- 
vate rail car service agreements, 
§212.02(14)(g) and local pay telephone serv- 
ice charges, §212.05(1)(e)1. 

Finally, there are exemptions for serv- 
ices sold in Florida for use outside the state 
(to be discussed), employee services, occa- 
sional and isolated service transactions, serv- 
ices between members of an affiliated group 
as defined in §212.02 (to be discussed), and 
the services of a partner to his partnership, 
provided he is not acting as an independ- 
ent contractor and provided that the part- 
ner is a natural person or a professional 
corporation.!? 

© Situs of Sale/ Use of Services. The sale 
of a service is considered to occur in Flor- 
ida if the service is performed wholly within 
the state, or partly within and partly with- 
out Florida but with the greater propor- 
tion (more than 50 percent) of performance 
within Florida based on costs of perform- 
ance.'8 “Costs of performance” are direct 
costs determined in a manner consistent 
with generally accepted accounting princi- 
ples and accepted practices for the type of 
business in which the service provider is 
engaged.'? “Direct costs” are “operating 
expenses traceable to, incurred for the sole 
benefit of, and allocated to a specific serv- 
ice and which are ordinarily subject to the 
control of the service provider.”2° Over- 
head costs are thus disregarded in decid- 
ing whether the service is sold in Florida. 
The use of a service is in Florida if the 
benefit of the service is enjoyed in the 
state.2! The statute sets forth rules for de- 
termining where the benefit of a service is 
enjoyed.22 

©§212.0591(9) Allocation/ Apportion- 


ment. This subsection governs the applica- 
bility of the use tax by setting forth rules 
for determining whether the benefit of a 
service is enjoyed by the purchaser in Flor- 
ida or outside the state.23 The rules are also 
made expressly applicable to the sales tax 
exemption for services sold in Florida for 
use outside the state.24 The rules distin- 
guish service purchases by an individual 
“not acting as a business” from service pur- 
chases by a business.25 

@ Allocation-Individual Purchaser. In the 
case of the individual buyer,”° if the serv- 
ice directly relates to real property, it is 
presumed enjoyed where that real prop- 
erty is located; otherwise it is presumed en- 
joyed where the buyer receives tangible per- 
sonal property representing the service. The 
emergency rules give memoranda of law 
and consulting reports as examples of tan- 
gible personal property “representing” serv- 
ices.2’ If neither of those presumptions is 
applicable, the service is presumed enjoyed 
where the greater proportion of the serv- 
ice is performed, based on costs of per- 
formance. This has the anomalous conse- 
quence of determining where the buyer bene- 
fits from a service by looking to the situs 
of the seller’s costs of performing that serv- 
ice. 
Notwithstanding the applicability of one 
of those three presumptions, the service will 
not be taxable in Florida if the purchaser 
can satisfy the Department of Revenue that 
the benefit of the service was enjoyed out- 
side the state.28 That showing is to be made 
on a case-by-case basis,2? looking to the 
reach of Florida’s long-arm statute*? over 
the service providers. 

® Allocation-Business Purchaser. In the 
case of a purchase of services by a business, 
the first presumption pertains to services 
directly related to real property, and is the 
same as that obtaining vis-a-vis indivi- 
duals.3! If the service directly relates to 
tangible personal property and that pro- 
perty has acquired a business situs, the 
service is presumed enjoyed in the location 
of that business situs.3? If the service 
directly involves “sales to a service pur- 
chaser’s local market,” the service is pre- 
sumed enjoyed where that local market 
exists.33 

© Apportionment- Multistate Business Pur- 
chaser. If neither the real property, nor the 
tangible personal property or local mar- 
ket presumptions is applicable, and the pur- 
chaser is doing business in Florida and out- 
side the state, apportionment is specified.34 
More specifically, the service is presumed 
enjoyed in Florida to the extend of the multi- 
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state purchaser’s business in Florida. That 
percentage is determined by use of the ap- 
portionment formulas in Part IV of F.S. 
Ch. 214, but with the sales factor double- 
weighted.>5 The legislative intent was to per- 
mit multistate corporations filing Florida 
corporate income tax returns to use the 
apportionment fractions from those returns 
for purposes of apportioning their Flor- 
ida sales tax liability on the purchase of 
services.36 Noncorporate businesses will 
have to calculate specially a Florida sales/ 

use tax apportionment fraction. 

@ Apportionment-Affiliated Group Pur- 
chaser. The statute provides that in the case 
of an affiliated group as defined in §212.02, 
the group is considered the purchaser for 
purposes of the allocation/ apportionment 
rules of subsection 212.0591(9). Thus the 
property, payroll and sales of all members 
of such group would be combined to con- 
struct the apportionment fraction, and that 
fraction would be applied to the service 
purchases of all such members,?” except 
those services the benefit of which is oth- 
erwise allocated entirely to Florida or en- 
tirely outside Florida. 

Section 212.02(2) defines “affiliated 
group” as an affiliated group of corpoca- 
tions as defined in §1504(a) of the Internal 
Revenue Code, whose members are in- 
cludible under §1504(b) (disregarding (b)(2), 
(c), or (d)), and eligible to file a consoli- 
dated federal income tax return. Mutual 
insurance companies which are members 
of one insurance holding company system 
subject to §628.801 may also constitute an 
affiliated group. An election may be made, 
however, to exclude from the definition of 
affiliated group for this purpose any mem- 
ber which has no tax nexus with Florida 
and any member whose business activities 
are unrelated to those of other members 
of the group, except that no parent of an 
included member may be excluded. The 
emergency rules read this statutory provi- 
sion in the conjunctive, coupling the no- 
nexus/nonunitary requirements. Rule 
12AER87-10(2)(e) states that a parent may 
exclude only those members which lack tax 
nexus and whose business activities are un- 
related to those of the other members of 
the group. The validity of that interpreta- 
tion of the statute is open to question. 

The cost of having two such companies 
treated as separate purchasers is the loss 
of the exemption in §212.0592(5) for inter- 
company service transactions. The statute 
provides that taxable intercompany trans- 
actions will be taxed at “fair market value.” 
The filing of a consolidated Florida corpo- 


rate income tax return is not a prerequi- 
site to the exemption for intercompany serv- 
ice transactions between members included 
in the affiliated group under §212.02(2). 
Absent a proper and timely election, the 
statute automatically aggregates all eligi- 
ble, includible members of the affiliated 
group. 

@ Remaining Allocation Rules- Business 
Purchaser. If none of the first three pre- 
sumptions is applicable, and the service pur- 
chase is not apportionable under subpara- 
graph 4., but the purchaser is doing busi- 
ness exclusively in one place, the service is 
presumed enjoyed in that location.3® Fi- 
nally, there is the same escape provision 
as for individuals which permits business 
purchasers to satisfy the department that 
the benefit of a service inures entirely out- 
side the state.39 

®@Special Allocation Rules. The forego- 
ing allocation/ apportionment rules are not 
applicable to interstate or international trans- 
portation services or advertising services.“° 
With respect to those interstate and inter- 
national transportation services which are 
taxable, only one-half of the sales or cost 
price of the Florida service provider is tax- 
able.4! The sales or cost price of advertis- 
ing services is apportioned under §212.0595, 
generally on the basis of the advertising 
medium’s market coverage. Services pro- 
vided to the estate of a decedent are pre- 
sumed enjoyed where the decedent last es- 
tablished residency.42 

© Advertising Services. These services are 
the subject of separate treatment by the 
new statute. In particular, the sales and cost 
price of advertising is apportioned on the 
basis of “market coverage within Florida 
to the total market coverage for the most 
recently completed accounting year of the 


service provider.™? Interestingly, the stat- 


ute requires apportionment in ail cases, 
even when the sale is in Florida. 

The tax on advertising sold in Florida 
is to be collected and remitted by the ad- 
vertising media provider, i.e., the newspa- 
per, radio or television station, unless pur- 
chased pursuant to a resale permit in which 
event the reseller is responsible.“ If adver- 
tising is sold outside Florida for use in the 
state, the advertiser (the purchaser of the 
advertising services) must self-accrue the 
tax if the advertiser has tax nexus with Flor- 
ida, again unless purchased pursuant to a 
resale permit by a registered Florida 
dealer.45 The exempt purchase permit pro- 
visions of §212.0593 are not applicable to 
the sale of advertising services. 

The invoice or other tangible evidence 
of sale must state the sales price of the ad- 
vertising and applicable apportionment fac- 
tor separately from any other charges.‘ 
When self-accrual is authorized, the pur- 
chaser is responsible for securing the ap- 
portionment factor from the media pro- 
vider.4? The statute makes markups and 
commissions charged by advertising agen- 
cies taxable, but the definition of “adver- 
tising” excludes “creative services of a type 
customarily performed by an advertising 
agency.™8 Any taxable creative services are 
subject to the general allocation/ apportion- 
ment rules. 

® Construction and Construction Support 
Services. These services are also given sepa- 
rate treatment by the statute, and the pro- 
visions of the relevant section, §212.0594, 
are among the most complex in this new 
legislation. The act distinguishes between 
“new construction” and other construction. 
“New construction” is defined as any con- 
struction, alteration, improvement or re- 
pair of realty for which the contract price 
or cost price, including building materials, 


exceeds $5,000.49 Prime contractors are con- 
sidered the consumer of all construction 
services, including their own, in the case 
of new construction, and the owner of the 
affected realty is the consumer of other than 
new construction.%9 

The tax base varies depending upon the 
nature of the construction. For new con- 
struction pursuant to a contract, the 5 per- 
cent tax is applied to 50 percent of the con- 
tract price. For new construction under- 
taken on a speculative basis, the tax base 
is 50 percent of the contract price if the 
property is sold within six months of com- 
pletion; otherwise, the tax is based on 50 
percent of the cost price. The same 50 per- 
cent of cost price base applies to new con- 
struction undertaken for the prime’s own 
use and to new construction pursuant to 
nonarms’ length agreements. For other 
than new construction, the tax is imposed 
against the total contract price, less the 
amount paid by the prime for building ma- 
terials, if previously taxed to him and ap- 
propriately documented.»! 

The term “contract price” is defined to 
mean the total consideration paid, but ex- 
cluding the fair market value of any land 
or pre-existing improvements and exclud- 
ing the value of nonemployee construction 
support services.52 The term “cost price” 
is defined as meaning all direct and indi- 
rect costs of construction, including mate- 
rials, labor and service costs, interest and 
overhead, without any deductions.*3 “Con- 
struction support services” are architectural, 
engineering, drafting, surveying, land plan- 
ning, landscape design and interior design 
services directly related to construction serv- 
ices.>4 Those services are taxable at their 
full sales price.>> The sale of construction 
support services to a provider of such serv- 
ices for resale is exempt under relaxed re- 
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sale requirements.>© 

An exemption is granted for construc- 
tion and construction support services of 
one’s own employees if the employer is not 
in the construction business.*” For construc- 
tion projects begun on or after July 1, 1988, 
an alternative method for computing the 
tax is available on an elective basis.5* In 
general, it permits the contractor to elect 
to be taxed on the amounts paid subcon- 
tractors, less itemized building materials 
included in those bills, and on the cost price 
of the prime’s own services, less amounts 
paid by him for building materials and less 
amounts paid to subcontractors. The elec- 
tion may be changed only once during any 
12-month period. 

Among the general service tax provisions 
not applicable to construction services are 
the exemptions for occasional and isolated 
sales, partner/ partnership transactions and 
services between members of an affiliated 
group.°? Certain construction contracts and 
binding offers pre-dating May 1, 1987, are 
exempt from the new tax. 

Collection Agent. Except when self-ac- 
crual is authorized, the sales tax is to be 
collected and remitted by the selling serv- 
ice provider.®! The seller must also act as 
the collection agent for the state as to any 
applicable use tax unless the purchaser of 
the service has tax nexus with Florida (in 
which event remittance is the purchaser’s 
responsibility),®2 and even then the seller 
must collect the use tax if it has Florida 
tax nexus and the service directly relates 
to Florida real property, tangible personal 
property in Florida (other than vehicles or 
vessels in interstate or foreign commerce), 
or the service is “represented by tangible 
personal property forwarded” to a person 
in Florida. 

®@Self-Accrual of Tax/ Florida Sales for 
Out-of-State Use. Section 212.0592(1) ex- 
empts services sold in Florida (based on 
costs of performance), but used outside Flor- 
ida (based on the §212.0591(9) rules). Quali- 
fying for the exemption requires compli- 
ance with §212.0593 which call for self-ac- 
crual of any applicable tax by multistate 
businesses having tax nexus with Florida 
and requires that the requisite exempt pur- 
chase permit be furnished to the seller of 
the service. Presentation of the exempt pur- 
chase permit by the buyer relieves the seller 
of any responsibility for collecting the Flor- 
ida sales tax. As modified by Ch. 87-101, 
multistate businesses are to self-accrue all 
Florida sales taxes on their service pur- 
chases (except advertising), regardless 
whether the service is used in Florida or 
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outside the state.® 

Exempt purchase permits are not re- 
quired with respect to the sale of services 
which are not taxable or which are exempt 
under any provision other than 
§212.0592(1). Section 212.0593 is for serv- 
ices sold in Florida for use outside the state. 
The exempt purchase permit/ affidavit proc- 
ess is, therefore, inapplicable to services sold 
outside the state. 

@Cash Remittance Election. Section 
212.059(4)(a) calls for collection and remit- 
tance of the services tax at the time of sale 
(as with tangible personal property), un- 
less the dealer makes the cash remittance 
election pursuant to subsection (b) thereof. 
If the election is properly made, the tax is 
computed and payable on the basis of “cash 
receipts”, i.e., as and when paid. Five-year 
registration as a service provider is permit- 
ted, but only by those persons “primar- 
ily”®’ engaged in the business of selling serv- 
ices. Mixed service/tangible personal prop- 
erty transactions in which the latter is more 
than “inconsequential” are taxable in full 
at the time of sale.® 

®Sales for Resale. The services tax is im- 
posed on the sale of services in Florida “at 
retail.” A retail sale is defined to exclude 
the sale of a service for resale. A resale 
must meet all of the following conditions: 

1. The purchaser does not use or con- 
sume the service but acts as a broker or 
intermediary in procuring the service for 
his client or customer; 

2. The purchaser buys the service pursu- 
ant to a written contract with the seller 
identifying the client or customer for whom 
the purchaser is buying the service; 

3. The purchaser separately states the 
price he paid for the service in his charge 
to the client or customer on resale; 

4. The service is taxable in the resale trans- 
action, unless exempt under §212.0592(1) 
(Florida sales for use out-of-state); and 

5. The service is purchased under a re- 
sale permit issued by the department (five 
year life) by a dealer primarily engaged in 
the business of selling services. 

As the many, and in most cases inexpli- 
cable, prerequisites make clear, few serv- 
ice transactions will qualify for the resale 
exclusion. In fact, the emergency rules call 
for the taxation of most costs incurred 
in connection with the provision of tax- 
able services, such as travel, telephone 
charges, photocopying and the use of ex- 
perts, even if separately billed and even 
though they do not reflect payment by the 
client or customer for a service, but are 
merely cost reimbursements. 7° 


If the taxation of services is to proceed 
on a basis which parallels the taxation of 
tangible personal property, the service re- 
sale provisions must be rewritten. There 
is no policy justification for the interjec- 
tion of prerequisites which cannot be sat- 
isfied and, therefore, only serve to deny 
resale treatment to a transaction. In this 
respect the sales tax imposes a greater bur- 
den than would a value-added tax; in the 
former, the full price of the service is taxed 
at each sale, whereas the latter would tax 
only increments in value in subsequent trans- 
actions. The legislature has a difficult chal- 
lenge in finding the appropriate stopping 
point. It lies somewhere between exempt- 
ing reimbursable costs, which clearly should 
not be treated as part of the sales price, 
and exempting all component service costs, 
which could have the effect of turning the 
tax into one capturing only personal, 
nonbusiness consumption. Troublesome as 
it may be, the challenge is one which should 
be met, and promptly. 


Conclusion 

While some of its extra-territorial effects 
will probably be invalidated, Florida’s new 
tax on services is, for the most part, likely 
here to stay. The legislation is an intricate, 
sophisticated tax measure and it will un- 
doubtedly consume the attentions of fu- 
ture sessions of legislature, of the courts, 
of the Department of Revenue and of tax 
attorneys and their clients in the months 
and years ahead. Bj 


‘Chapters 87-6, 87-72 and 87-101, Laws of 
Florida. The provisions of Ch. 87-72 are em- 
bodied in Ch. 87-101, the so-called “glitch bill.” 
For a discussion of the 1986 “sunset” legisla- 
tion, Ch. 86-166, which yielded to these super- 
ceding enactments, see Vickers, Recent Devel- 
opment in Florida State Taxation: The Proposed 
Taxation of Services, 60 Fv. B. J., 35 (1986). 

The constitutionality of the services tax is 
under assault on a variety of grounds in numer- 
ous actions pending in state and federal court. 
On July 14, 1987, the Florida Supreme Court 
issued an advisory opinion to the Governor 
generally declaring the tax facially valid under 
the Florida Constitution. In Re: Advisory 
Opinion to the Governor, Request of May 12, 
1987, Case No. 70,533, 12 F.L.W. 375 (07-14- 
87). The court’s opinion purports to be non- 
binding in future proceedings. It refrains from 
addressing federal constitutional questions, and 
specifically finds that some of the issues pre- 
sented were not properly amenable to the ad- 
visory process, thus leaving them for resolution 
in private litigation. The constitutional issues 
inherent in the taxation of attorneys’ services are 
the subject of a pending inquiry and draft report 
by a task force of the ABA Tax Section Commit- 
tee on State and Local Taxes. 


3Revenue projections for the tax measure an- 
ticipate the collection of approximately $1.2 bil- 
lion in FY 1988-89 per Aian Johansen, legisla- 
tive economist and house principal to the Reve- 
nue Estimating Conference. The services tax, espe- 
cially its revenue-generating capacity, was the 
subject of animated discussion in the most re- 
cent National Conference of State Legislatures 
as reported in the St. Petersburg Times, 7/29/ 
87. In the wake of cutbacks in federal assistance 
and pressed by a sluggish economy, other states 
can be expected to follow Florida’s lead on this 
front. 

4The statutes run 278 pages in length. Emer- 
gency rules, adopted by the Department of Reve- 
nue following a series of workshops on the sub- 
ject, exceed 130 pages. The department is cur- 
rently processing more than 300 requests for tech- 
nical assistance advisements and is preparing per- 
manent rules for presentation to the Governor 
and Cabinet on November 17, 1987, per Wil- 
liam D. Townsend, general counsel, Department 
of Revenue. 

5Some of the material in this article is drawn 
from the author’s presentation “Apportionment 
and Interstate Transaction Issues” which was 
part of The Florida Bar CLE/ Tax Section pro- 
gram entitled “Sales Tax on Services and Other 
Recent State Tax Developments” (1987). 

6The description of the tax is a retail-level 
tax is something of a misnomer. In fact, recon- 
ciling the extremely restrictive sale for resale pro- 
visions which appear in the definition of a “re- 
tail sale” of services, FLa. Star. §212.02(19)(a), 
with the pre-existing prohibitions against the pyra- 
miding of the sales tax, FLA. Stat. §§212.081(3)(b) 
and 212.12(12) (1985), is an intellectual challenge 
of the first order. 

TFLa. Star. §212.059.Statutory references are 
to statute sections as created or amended by Chap- 
ters 87-6 and 87-101. The emergency rules are 
numbered 12AER87-1 through 12AER87-91. 

8Fia. Stat. §212.059(1) and (2). 

Fa. Star. §§212.02(21) and §212.02(5). 

OFLA. Star. §212.02(27). 

‘The legislature took pains to ensure that the 
tax did not impose a competitive disadvantage 
on Florida service providers, either within the 
state or in national or international markets. The 
respective mechanisms for achieving that level 
playing field are the use tax and the exemption 
for services sold in Florida for use elsewhere. 
Fra. Star. §212.0592(1). 

12A comprehensive listing follows. FLA. STAT. 
§212.02(22). 

Star. §212.02(24). 

a. Sta. §212.0591(1). 

'SThe department has been charged with the 
responsibility of identifying those services not 
covered by the statutory SIC listing which the 
state might tax, and with reporting its findings 
to the legislature by March 1, 1989. S.-47, CS/ 
HB 1506. 

Star. §212.0592. 

'7The legislature regarded any broader partner/ 
partnership exemption as an invitation to abuse, 
through the formation of seller/buyer partner- 


ships. The taxation of other partner/partner- 
ship transactions, as contemplated by Rule 
12AER87-10(1), is a poor response to the per- 
ceived abuse potential. It unnecessarily creates 
a major disincentive to doing business in part- 
nership form. Moreover, the rule compounds 
the error in its effort to distinguish taxable from 
nontaxable partnership distributions. And in- 
explicably, the reimbursement of expenses is net- 
ted against taxable distributions. Compare the 
putative taxability of such expenses as part of 
the “sales price” in other contexts. Rules 
12AER87-4 and 12AER87-17. The legislature 
should amend the services tax to make all part- 
ner/ partnership transactions nontaxable, and ad- 
dress abuses through existing or new tax eva- 
sion penalty provisions. 

Star. §212.059(1)(b). 

ISFLa. Star. §212.02(6). 

20RuLE 12AER87-1(3)(b). 

2IFLa. Star. §212.059(2). 

22F a. Stat. §212.0591(9). 


23There is no clea. .onstitutional requirement 
of apportionment for transactional taxes. See 
HELLERSTEIN, LEGAL STUDY OF FLoRIDA’s SALES 
Tax on SERVICES, 1/2/87 at pp. 95 et seq. On the 
other hand, a study of this legislation indicates 
that it is not a conventional sales tax but is a 
benefits-based measure, a fact which argues in 
favor of taxing only to the extent that the bene- 


fit of a service is realized in Florida. 

24Fa. Star. §212.0592(1)(b). 

The statute would be considerably improved 
by the use of defined terms. It speaks of pur- 
chasers, businesses, multistate businesses, multi- 
state purchasers, service providers, business si- 
tus (for tangible personal property), local mar- 
kets, tax nexus and a smorgasbord of other new 
terms, none of which are defined. 

26RuLE 1ZAER87-2(2)(a) defines “individual” 
for this purpose as a natural person not con- 
ducting business. 

27 Additional Examples, Rutes 12AER87-2. 

28FLa. Stat. §212.0591(9)(a)4. 

29RuLE 12AER87-2(a). 

39F La. Star. §48.193. 

Stat. §212.0591(9)(b)1. 

32Fa. STAT. §212.0591(9)(b)2.states 

33Fia. STAT. §212.0591(9)(b)3. Rule 12ZAER87- 
2(b)4.f states that a service “shall be deemed to 
directly involve sales to the service purchaser’s 
local market if the service exclusively relates to 
and primarily benefits activities of the service 
purchaser at a single specific business location, 
or at multiple specific business locations within a 
distinct and limited local geographic area such as 
a County or Standard Metropolitan Statistical 
Area.” 

34F a. Star. §212.0591(9)(b)4. 

35]n what is presumably an oversight, the sales 
tax on services statute engages the double-weight- 
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ing of the sales factor, but not other Ch. 220 
modifications to the definition of sales (which 
exclude most interest, dividends, rents, royal- 
ties and receipts from the disposition of securi- 
ties 

36Sales tax returns and remittances are gener- 
ally due monthly. Fra. Stat. §212.11. Multistate 
purchasers who self-accrue the tax on services 
purchased, (see following discussion of self-ac- 
crual below) are required to file annual supple- 
mentary sales tax returns summarizing their pur- 
chases and sales of services during the prior fis- 
cal year. The return must include a final calcula- 
tion of taxes allocated or apportioned under 
§212.0591(9), and be accompanied by payment 
of any deficiency or reflect a claim for credit or 
refund as the case may be. Fta. Stat. 
§212.059(4)(d) and 12AER87-2(b)(4).a. The 
return is due on or before the deadline for filing 
Florida or federal income tax returns, taking 
extensions granted into account. 

37Technically, subparagraph 4 only looks to 
the group for purposes of subsection 212.0591(9), 
so that the question arises whether the services 
purchased by non-Florida affiliates are taxable, 
or whether the statute looks to the property, 
payroll and sales of all affiliates, but taxes only 
those services purchased by Florida affiliates. 
The argument against taxability is the vener- 
able precept that a taxing statute must clearly 
identify the objects of its reach. The argument 
favoring taxability is this: FLa. Stat. §212.059(2) 
taxes the use of any service in Florida, equating 
use with benefit and specifically invoking the 
§212.0591(9) rules for determining where the bene- 
fit of a service is realized. Subsection (b) of the 
latter, in turn, looks to the benefit to the pur- 
chaser, saying in this instance that the group is 
the purchaser for benefit determination purposes. 
Thus services purchased by the group, or any 
member of the group, are the object of the use 
tax to the extent the §212.0591(9) rules assign 
the benefit of such services to Florida. More 
concisely, the reference in §212.059(2) to 
§212.0591(9) imports the provision making the 
group the purchaser just as if that statement were 
set forth in full in the section imposing the use 
tax. See also, Fra. Stat. § 212.0592(5) exempt- 
ing service transactions between corporations 
which are members of an affiliated group for 


purposes of “this part,” implying that the affili- 
ated group is treated as a group for all Ch. 212, 
Part I purposes. 

38Fa. Stat. §212.0591(9)(b)5. 

39Fa. STAT. §212.0591(9)(b)6. 

4F a. Stat. §212.0591(9)(c) and (d). 

Star. §212.059(5). 

42F a. Stat. §212.0591(9)(e). 

Stat. §212.0595(4)(a). 

Stat. §212.0595(5). 

45Fa. Stat. §212.0595(6). 

Stat. §212.0595(7)(a). 

47Fa. Stat. §212.0595(7)(b). 

48F a. Star. The term “creative services” is not 
defined. 

Stat. §212.0594(1)(e). 

SOFLa. Stat. §212.0594(2)(j). 

51Fa. Stat. §212.0594(2). 

Stat. §212.0594(1)(g). 

STAT. §212.0594(1)(i). 

54Fa. Stat. §212.0594(1)(d). 

StaT. §212.0594(2)(i). 

S6FLA. Stat. §212.0592(50). 

57Fa. Stat. §212.0594(2)(k). 

S8Fia. StaT. §212.0594(2)(1.). 

Stat. §212.0594(4). 

Section 31, CS/ HB 1506. 

61FLa. STAT. §212.059(3)(a). 

62The statute does not explain how the seller is 
to know whether the buyer has tax nexus. 

STAT. §212.059(3)(b). 

64FLa. StTaT. §212.0593(1). 

65]. 

66One of the glitches remaining in the legis- 
lation is the absence of a mechanism for claiming 
the §212.0592(1) exemption in the following 
situation: a multistate business purchaser which 
has Florida nexus buys a service outside the state 
from a multistate seller which also has Florida 
nexus, and the service is represented by tangible 
personal property forwarded to Florida, e.g., an 
opinion letter. If the expense is apportionable 
under Fa. Stat. §212.0591(9)(b)4., the pur- 
chaser is entitled to pay tax on just the appro- 
priate portion of the purchase price. But the 
exempt purchase permit provisions are not avail- 
able to the purchaser because the sale occurred 
outside the state. And the seller is directed by 
FLa. StaT. §212.059(3)(b) to collect the use tax on 
the full cost price, failing which the seller is itself 
liable for any tax due. A similar deficiency 
obtains when a resident individual (or Florida- 
only business) buys services in Florida for use 


outside the state, such as services pertaining to 
real property in another state; the exempt pur- 
chase affidavit procedure is only available for 
nonresidents and businesses without Florida 
nexus. FLA. Stat. §212.0593(2). 

67See RuLE 12AER87-7(2)(c). 

68FLA. STAT. §212.059(4)(c). 

69FLA. STAT. §212.02(19)(a). 

TRuLes 12AER97-4, 12AER87-11(25), and 
12AER87-17. The department subsequently 
amended Rute 12AER87-11(25) to avoid taxing 
client costs paid from attorney’s trust accounts. 
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Addendum — Tax on Legal Services 


12AER87-11(25) Legal Services. 

Exempt are legal services that meet either 
of the requirements in paragraphs (a) and 
(b). 

(a) Services rendered by an attorney to 
a client to the extent that the right to coun- 
sel guaranteed pursuant to either the Sixth 
Amendment to the United States Consti- 
tution or Article I, Section 16 of the Flor- 
ida Constitution is applicable to such legal 
services. 
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1. These constitutional provisions guar- 
antee this right only with respect to crimi- 
nal prosecutions. Therefore, legal services 
having no relation to past, present, or po- 
tentiai future criminal prosecutions are not 
exempt as pertinent to these constitutional 
guarantees (although they may be exempt 
on some other basis). 

2. Exempt as pertinent to these consti- 
tutional guarantees are: 

a. services provided in criminal trials or 


appeals; and 

b. services to a person charged with a 
crime before trial; 

3. Not exempt are: 

a. services to a person who has not been 
charged with a crime to advise and assist 
him or her in avoiding being so charged 
with reference to a past act or to prepare 
to defend against any prosecution against 
him or her that may be brought; and 

b. services to advise or assist a person 


to avoid any future action or activity that 
may be acrime or that may lead to a crimi- 
nal prosecution against such person. 

4. Legal services pertinent to these con- 
stitutional guarantees are exempt only if: 

a. criminal charges brought in the case 
are dismissed; or 

b. the client is ultimately adjudicated not 
guilty by a court of competent jurisdic- 
tion to the extent that any further prose- 
cution would violate the constitutional pro- 
hibition against double jeopardy. Example: 
Accused pays an attorney a fee to repre- 
sent him in a prosecution by the state for 
drug dealing. After a trial, he is found not 
guilty. A Federal prosecution is then 
brought against him based on the the same 
act or acts, and he is found guilty. Legal 
services in the state prosecution would be 
exempt; those in the Federal prosecution 
would not. 

5. Legal services pertinent to these con- 
stitutional guarantees are not initially ex- 
empt; and the tax on them must be col- 
lected and remitted. The exemption is only 
granted pursuant to a refund of taxes pre- 
viously paid on the services, after applica- 
tion by the service provider demonstrating 
the facts or events requisite for the exemp- 
tion. 

6. Confidentiality of attorney-client re- 
lations will be preserved to the extent pro- 
vided in the Florida Evidence Code, Chap- 
ter 90, F.S., in administering this exemp- 
tion see also (c) of this rule. 

(b) Also exempt are legal services for a 
natural person that relate to child support, 
enforcement of civil rights, or bankruptcy. 

- 1. Child support includes services to seek 
favorable child support court orders, to 
enforce such orders, and to collect child 
support due. 

2. Enforcement of civil rights includes 
services to redress or prevent actual or al- 
leged discrimination prohibited by: 

a. Any State law, including, but not lim- 
ited to Article I of the Constitution of Flor- 
ida and Part IX of Chapter 23, F.S.; and 

b. Any Federal law, including, but not 
limited to equal protection and other guar- 
antees of the United States Constitution 
and Federal statutes, including, but not 
limited to those that prohibit discrimina- 
tion in elections, employment, housing, 
credit, and service by public programs; but 
excluding rights of persons accused of 
crimes, to which the exemption in para- 
graph (a) applies. 

3. For bankruptcy see subsection (42) 
of this rule. 

(c) Where the identity of the client in 


relation to the service for which exemp- 
tion is claimed is a matter of public record, 
the attorney will not be deemed to have 
revealed the client’s identity or to have vio- 
lated confidentiality of attorney-client re- 
lations when complying with any request 
by the Department for information of re- 
cord or that may easily be deduced from 
public records, where such information is 
reasonably ‘needed by the Department to 
audit the transaction or to act intelligently 
in approving or disapproving an exemp- 
tion or a claim for refund. 

(d) To receive a refund the purchaser 
of the legal service for which a refund is 
sought must file an application for refund 
from the State of Florida (DR-26) pursu- 
ant to s. 215.26, F.S. Applications for Re- 
fund from the State of Florida (DR-26) 
are available, without cost, upon written 
request directed to the Department of Reve- 
nue, Supply Section, Tallahassee, Florida 
32399-0100. 

(e) Where both exempt services and 
those that are not exempt are provided a 
client, the burden of proof shall be on the 
attorney to prove a reasonable apportion- 
ment between exempt and non-exempt serv- 
ices as the basis for not collecting the tax 
from the client. 

(f) The measure of the taxability of a 
legal service is the total charge to the cli- 
ent for providing it, without any deduction 
for overhead or other expenses of provid- 
ing it. Example: A Florida attorney who 
is on a calendar year basis for Federal in- 
come tax purposes spends an entire calen- 
dar year on a case, for which he receives 
a fee of $100,000. On his Federal income 
tax return, he reports $100,000 of gross 
income from his practice for the year, and 
deducts $30,000 for overhead (rent, em- 
ployees, stationery and office supplies, etc.) 
and $10,000 for expenses unrelated to func- 
tioning of his office (travel, witness fees, 
printing, etc.). He contends that these de- 
ductions from his total $100,000 fee should 
also be allowed for purposes of the Flor- 
ida tax on the sale or use of services. He 
would be unsuccessful in this contention, 
and the 5% tax on the legal service he pro- 
vided would be based on (measured) by 
the total $100,000 fee. It would be so meas- 
ured whether or not such expenses were 
separately stated and charged to the client 
and reimbursed to the attorney. 

(g) If an attorney collects a fee on a con- 


tingency fee basis in which a portion of 


his services were provided prior to July 
1, 1987, and the attorney has made the elec- 
tion to remit the tax upon receipt of pay- 


ment as described in Rule 12AER87- 
7(2)(c), the portion of the fee that repre- 
sents services provided after July 1, 1987, 
shall be determined by multiplying the en- 
tire fee by the number of whole months 
occurring after July 1, 1987, until collec- 
tion, divided by the number of whole 
months occurring from the initial repre- 
sentation until collection. This apportion- 
ment equation shall be presumed to be cor- 
rect, and it shall be the attorney’s respon- 
sibility to demonstrate otherwise by ap- 
propriate documentation. 

Example: If an attorney agrees to repre- 
sent a nersonal injury claim on 1-1-87 and 
collects the fee of $5,000 on 1-1-88, $2,500 
of the fee is taxable, i.e. $5,000 x 6 (months 
after 7-1-87 representation)/ 12 (months to- 
tal representation). 

(h) If an attorney collects a fee based 

on an hourly fee basis and a portion of 
his services were provided prior to July 
1, 1987, and the attorney has made the elec- 
tion to remit the tax upon receipt of pay- 
ment as described in Rule 12AER87-7(b), 
the portion of the fee that represents serv- 
ices provided after July 1, 1987 shall be 
determined by multiplying the entire fee 
by the number of hours of services pro- 
vided after July 1, 1987, divided by the 
total hours of services provided. This ap- 
portionment equation shall be presumed 
to be correct, and it shall be the attorney’s 
responsibility to demonstrate otherwise by 
appropriate documentation. 
Example: If an attorney collects a fee of 
$1,000 for twenty hours of services and fif- 
teen hours occurred after July 1, 1987, $750 
of the fee is taxable, i.e. $1,000 x 15 (hours 
after 7-1-87)/20 (total hours). 


Sales tax treatment of payments for serv- 
ices placed into trust funds regulated by 
The Florida Bar or administered by an in- 
dependent third party trustee. 

This emergency rule supersedes the “Exam- 
ples for 12 AER 87-11(25): Taxation for Pay- 
ments for Services Paid Into Escrow and Trust 
Accounts” found on pages 6-7 in the back of 
the initial emergency rule previously distributed 
only as to payments for services placed into trust 
accounts regulated by The Florida Bar or ad- 
ministered by independent third party trustees. 

Rule Number 12 AER 87-11(25)(i): Notwith- 
standing any other emergency rule or example 
contained therein pertaining to the sales and use 
tax on services to the contrary, the tax on the 
sale or use on services, the payments for which 
are placed into trust accounts regulated by The 
Florida Bar or administered by an independent 
third party trustee, shall be ascertained and im- 
posed when the payments for services are dis- 
bursed out of said trust accounts and not when 
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payments are made by clients into said trust ac- 
counts. 

When a payment for a taxable service is drawn 
from a trust account, the five-percent sales or 
use tax shall apply to the total sales price of the 
service including reimbursement for any costs 
incurred by the lawyer in the performance of 
those services, as provided in F.S. §212.02(21), 
as amended by Ch. 87-6, Laws of Florida. 

Example: Client secures a lawyer for legal rep- 
resentation and pays her a $1,000 retainer which 
is placed directly into a trust account regulated 
by The Florida Bar. There is no tax on the $1,000 
payment. In rendering legal services, the lawyer 
subsequently hires a court reporter to take a depo- 
sition and pays the court reporter $200. Since 
the court reporter is providing a taxable serv- 
ice, the court reporter must charge a five-per- 
cent sales tax on the $200 charge, or $210. When 
the lawyer subsequently bills the client for her 
legal services and includes the cost of the court 
reporter’s services in her charge, the tax shall 


be computed on the full charge to the trust ac- 
count as follows: 


$600.00 for legal services 
+210.00 for court reporter plus tax 
$810.00 
+40.50 5% sales tax 
$850.50 


However, if the lawyer paid for the court re- 
porter’s services directly with trust account funds 
rather than with her own as in the above exam- 
ple and does not seek reimbursement from the 
trust account, the tax shall be computed as 
follows: 


$600.00 for legal services 
+30.00 5% sales tax 
$630.00 


Since the court reporter’s services including 
tax were paid directly with trust account funds 
in the amount of $210, the total payment by the 
client would be $840. 


This rule takes effect at 12:01 a.m. July 1, 1987, 
and shall remain in effect until the expiration 
of six months or until permanent rules are 
adopted and made effective by the Department 
of Revenue regarding the same subject matter, 
whichever occurs sooner. Bj 


Correction 


Biographical information was incor- 
rectly printed for author Kathryn L. 
Sands in the June Tax Law Notes 
column. Ms. Sands received her B.S. 
and M.B.A. degrees from the Univer- 
sity of South Carolina. She received 
her law degree from Florida State 
University College of Law. 


The Bailiff 


From serious to humorous, 

The chores they do are numerous. 

They answer questions; they’re there each 
day, 

Rain or shine, or come what may. 


While courtroom stories they collect, 
The court’s decorum they protect. 
And when the judge comes into view, 
They say, “All rise,” and so we do. 


They mark exhibits and sort them out, 
And in a trial they’re there throughout. 
They see that order is kept in court, 

They help the jurors and lend support. 


The give the oath, and furthermore 

They watch for trouble and guard the door. 
As time goes by they hear it all— 

The murder trial, the claim that’s small. 


From opening statement to closing remark, 
From early morning until it’s dark. 
And then it’s over; the hours have passed— 
The jurors’ decision is ready at last. 


The bailiff nods in a knowing way, 

Since he knows what the jury is going to 
say. 

He picks ‘em right nine out of ten, 

He’s heard it before and he’ll hear it again. 


Poetry 


So here’s a tip I'll share with you; 

When you're ready for trial, here’s what 
you should do. 

Just give the bailiff a summary of facts, 

Then get his views and how he reacts. 

He'll save you time, there’s no denial, 

Cause he'll tell who wins, without a trial! 


EDWARD SIEGEL 


You See Madness 


I think that I shall never see 

A book as boring as the UCC, 

Those pages and pages of legal rot, 

Jam-packed with provisions no scholar has 
sought. 

Footnotes and comments crammed in to 
boot, 

Enough legalese for a grand turkey shoot. 


No story, no style, no plot, no adventure, 

A touchstone rubbed dull planning 
capital ventures, 

Commercial paper, bulk transfers, trans- 
actions secured, 

Letters of credit and bankruptcy actions 
absurd. 


It’s plain quite enough to make the sane 
suicidal, 


This lumbering treatise, this business law 

And yet, stop and think where we all would 
be 

If this voluminous text were a nonentity, 

The holders of notes suffering heartfelt 
remorse 

To learn that they held, yes, but not in 
due course. 


No article 5, no article 7, 

No place for the goods, no chance for re- 
plevin. 

What would law students read past Crim 
Law and Torts I— 

The tax code, perhaps—now that would be 
fun! 


And what of professors whose jobs, whose 
existence, 

Depend on the code and case law 
resistance— 

These chilling examples should not cause 
you fear, 

It’s unlikely this volume will soon 
disappear. 

Instead be expecting up- dates and 
additions, 

What’s this, by God, a more boring 
edition? 


PANCHO SANCHEZ AND ALAN SCHARF 
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Your ABA 


Members Retirement Program 
gives you important advantages. 


The most sweeping tax-overhaul legis- 
lation in our nation’s history has just hit 
home. And almost immediately, it will 
necessitate a complete rethinking of 
your personal investment strategies, 
especially those that involve your 
retirement plan. 

You may find, for example, that tax 
reform has erased many deductions you 
enjoyed in past years, and slammed the 
door on a variety of shelters formerly 
available to you. 

At first glance, the problems may 
appear difficult, the solutions elusive. 
Yet even with the changes in tax legisla- 
tion, experts still agree that one of the 
best ways to take advantage of tax sav- 
ings—and increase your net worth over 
time—is with a tax-qualified retirement 
plan. The American Bar Association 
Members Retirement Program provides 
such advantages. It is a program 
designed to meet the specific needs 
of attorneys. 

The American Bar Association 
Members Retirement Program is admin- 
istered and offered by The Equitable 


Life Assurance Society of the United 
States. 

The program provides a broad range 
of investment options; an unusual de- 
gree of flexibility that becomes increas- 
ingly valuable to you in a time such 
as this—a time of profound changes in 
Federal tax legislation. 


The ABA 

Members Retirement Program 

advantages. 

e A full-service program for the busy 
attorney and staff. 

@ Automatic and timely tax updates. 


© Full Spectrum of risk/return invest- 
ment options; including a prime 
quality Real Estate Fund. 

® Complete ‘“‘hassle free’’ administra- 
tive and record keeping services. 


e Your personal retirement program 
specialists only a toll-free call away. 

© Competitive fees. 

© The program’s investment options 


are also available for individually 
designed retirement plans. 


To receive updated Program materials, 
including a prospectus detailing 

fees and charges, please complete and 
mail the coupon at right. Or for quicker 
service, call an Equitable Retirement 
Specialist toll-free: 


1-800-523-1125 


extension 8320, 9:00 a.m. to 5:00 p.m. 
Eastern time, any business day. 


American Bar Association 
Members Retirement Program 
Responding to your specific needs 


Mail to: American Bar Association Members Retirement Program 
Information Distribution Center 
P.O. Box 92848, Rochester, New York 14692 


Please rush updated program materials. | understand there is 
no obligation on my part. 


NOTE: Do not send money with this coupon. Your program materials will include 
a prospectus, detailing fees and charges, prepared and sent by the Equitable Life 
Assurance Society of the United States, New York, New York. Please read the 
prospectus carefully before you invest or send money. 


ONO, Ido not have an existing 
tax qualified retirement plan. Name 
O YES, I currently have a tax 
qualified retirement plan. 
Indicate your practice’s business 
structure: 


D Sole Practitioner 


Practice (if different from above) 


D Professional Corporation Address 
(one shareholder) 
O Professional Corporation City 
(more than one shareholder) 
O Partnership (with or without State Zip 
incorporated partners) 
Date of Fiscal Year End ___________ Telephone Number ( ) 
(month) (day) 
| BFBJ1 
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Appellate 


Law for the Trial Lawyer 


by Nancy Schleifer 


The judge is making me produce 
records that will disclose to the 
competitor every trade secret my client 
has. What do I do? 


This order grants a partial summary 
judgment on the issue of liability. The 
jury will see a judicial declaration that 
my client is liable and will have a field 
day with damages. Can I appeal it now? 


Should I bring a court reporter to 


my motion for summary judgment? 
Should I make this objection? 


Do my pleadings cover the issues at 
trial after we have learned new facts 
through discovery? 


uring the course of a trial, 

litigators are constantly 

confronted with appellate 
questions and with choices and decisions 
that affect the appellate process. Trials do 
not always precede appeals. There are 
occasions when an appeal should be taken 
prior to trial. 

Unless a litigator is aware of his right 
to take an appeal prior to trial, an incorrect 
decision may prejudice his client for the 
remainder of the litigation. 

All too frequently litigators forget that 
laws governing appellate review permeate 
the litigation process. What the litigator 
overlooks at the trial level may well destroy 
the chance to right the wrongs of the trial 
court judge or to vindicate the trial court’s 
correct decision. 

The purpose of this article is to remind 
the litigator of the omnipresence of 
appellate concepts in litigation and of the 
availability of the appellate process during 
the trial if a pretrial decision is ominously 
unfavorable and prejudicial. 


From Cradle to Grave— 
The Pleadings 

Like Santa Claus, the appellate courts 
know if a litigator has been good or bad. 
The rules of appellate review extend 
backward to the complaint, the cradle of 
litigation. A complaint should obviously 
be framed to comport with the 
requirements for alleging a cause of action. 
However, sometimes the case begins taking 
a different direction after the complaint 
has been answered. Trial courts must limit 
their decisions to issues which have been 
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properly pleaded and proved. 

If you allege fraud, but the facts 
developed during discovery indicate an 
absence of fraud, but the presence of 
actionable negligence, check the pleadings 
and make sure that negligence is also 
alleged. If it is not alleged, move to amend 
the pleadings. This motion can and should 
be made before trial, but if the evidence 
at trial seem to lead in a slightly different 
direction and goes outside the pleadings, 
move to amend the pleadings to conform 
with the evidence at trial. The defendant 
must similarly plead the appropriate 
defenses, amend his affirmative defenses, 
if necessary, or conform the pleadings. A 
favorable verdict can evaporate if pleadings 
are not conformed to the evidence. 

Make objections when they are 
necessary. An appellate court will not 
reverse on an issue if counsel is required 
to make an objection but has failed to do 
so. If a requested jury instruction is im- 
proper, object to it. If a verdict form could 
lead to an ambiguous or erroneous finding, 
object to the verdict form or you will lose 
your right to bring the issue to the appellate 
court. If you fail to object at the proper 
time and on the proper grounds, only 
“fundamental error” will allow the issue on 
appeal to be raised. 


Preserving the Record 

It is the appellant’s duty to preserve the 
record for the appeal, but at times, the 
appellee may have a strong reason for 
seeing that the record is adequate. During 
the course of litigation, therefore, the 
attorneys should reflect, from time to time, 
upon what the record would look like at 
the appellate court. 

For instance, if the court, after the first 
or second amendment of the complaint, 
appears to be taking the position that there 
is no legal cause of action, either because 
the facts are weak or because the legal 
theory is a novel one, the plaintiff should 
bring a court reporter to hearing on the 
motion to dismiss. In addition, the plaintiff 
may want to file a memorandum of law 
opposing the motion to dismiss to convince 
the trial court that there is a cause of action 
and to preserve the record for the appellate 
court. Naturally, such memoranda save 
time and money at the appellate stage. 

When there is a summary judgment, the 
party moving for summary judgment 
should take great care to file with the trial 
court all depositions, interrogatories, 
affidavits and memoranda that will 
establish that there are no questions of fact. 
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The party moving for the summary 
judgment should see that a court reporter 
is present even if the party opposing the 
summary judgment does not hire a court 
reporter. If the nonmoving party loses the 
summary judgment and wants to appeal, 
the nonmoving party may actually benefit 
by the lack of an adequate record. Since 
the criteria for granting a summary 
judgment favors the nonmoving party, and 
the moving party has the burden of 
establishing the nonexistence of material 
issues of fact, the movant may win at the 
trial court and lose at the appellate court 
if he does not bolster his motion with 
substantial evidence on the record that the 
nonmoving party could not prevail at trial. 


If you fail to object at the 
proper time and on the 
proper grounds, only 
fundamental error’ uill 
allow the issue on appeal 
to be raised 


If discovery proceedings are stormy, it 
may be advisable to hire a court reporter 
and file a transcript of the hearing with 
the court. For instance, repeated motions 
to compel may result in the imposition of 
sanctions against your client. You may 
want to preserve your explanation to the 
court that your client has produced all that 
he has, but does not have the items 
requested. 

Preserving the record does not merely 
mean bringing a court reporter to a 
hearing. Preserving the record also means 
filing depositions when necessary; 
preparing and filing affidavits; filing 
helpful production and documents; and, 
occasionally, moving for an evidentiary 
hearing in which witnesses testify. 

Inconnection with preserving the record, 
the trial attorney should be on the lookout 
for certain mirror clear pools of quicksand 
which trap the unwary. For instance, know 
when an evidentiary hearing is normally 
required and be prepared to put on an 
evidentiary hearing if necessary on such 
occasions. Some proceedings, such as 


contested motions for attorneys’ fees, 
motions for disqualification of attorneys 
and motions for deficiency judgments, 
normally require evidentiary hearings. 
Know when to prepare for such an 
evidentiary hearing and when to object to 
an order based on an affidavit if an 
evidentiary hearing is required. If a judge 
enters an order granting attorneys’ fees 
based on affidavits, and you object, it is 
reversible error. On the other hand, if you 
fail to object, you have waived the right 
to require an evidentiary hearing. 


The Judge’s Order is Dead Wrong 
on the Law 

The trial is not even set. You are just 
beginning discovery. You go before the 
judge on all pending motions. One of the 
motions is a motion to compel your client 
to produce records containing trade se- 
crets. The second motion requests a pre- 
liminary injunction to prevent your client’s 
competitor from using the trade secrets he 
has stolen. The third motion is a motion 
for summary judgment. 

The judge enters an order compelling 
you to produce the documents and refusing 
your motion for a protective order. The 
judge denies your request for a preliminary 
injunction. The judge enters an order with 
respect to the summary judgment that 
reads: 

Final Summary Judgment 

This cause having come before me on 
Defendants XYZ Corporation’s and ABC 
Corporation’s motions for summary judgment 
at a hearing on January 3, 1986, and the Court 


having reviewed memoranda of law and having 
heard argument of counsel, it is 


ORDERED AND ADJUDGED: 


1. That as to Counts IV for Gross Negligence 
and injunctive relief, Defendant XYZ’s motion 
for summary judgment is granted. 

2. That as to Counts I, II, and III, Defendant 
XYZ’s motion for summary judgment is denied. 

3. That Defendant ABC’s motion for 
summary judgment is granted on statute of 
limitations grounds. Plaintiff’s complaint is 
dismissed with prejudice as to defendant ABC. 
Plaintiff shall take nothing by her cause and 
Defendant, ABC, shall go hence without day. 

DONE AND ORDERED in Chambers at 
Miami, Dade County, Florida. 


JUDGE 


Appealability of Nonfinal Orders 
Three orders are involved here. Is there 
any way to achieve appellate review at this 
juncture or do you have to wait until the 
case is fully litigated? 
There are two available modes of 


interlocutory review. The first is under 
Florida Rule of Civil Procedure 9.130. The 
second is by a writ of common law 
certiorari, mandamus or prohibition. 


A. Limited Review Under Fla. R. App. 
9.130 

The rules of appellate procedure limit 
interlocutory review to those orders which: 

1. Concern venue 

2. Grant, continue, modify, deny or 
dissolve injunctions, or refuse to modify 
or dissolve injunctions; 

3. Determine 

(a) Jurisdiction over the person; 

(b) Right to immediate possession of 
property; 

(c) Right to immediate monetary relief 
or child custody in domestic relation 
matters; 

(d) The issue of liability in favor of a 
party seeking affirmative relief; or 

(e) The entitlement of a party to 
arbitration. 

When the black dust of the next door 
reactor settles on your clients’ house and 
the trial court judge refuses to enjoin the 
power company, you have the right to take 
an interlocutory appeal under Fla. R. App. 
P. 9.130(1)(3)(B), because injunctive relief 
has been denied. Under these rules, an 
order denying a motion to dismiss (which 
is ordinarily not an appealable order) may 
be appealed when the judge has ruled that 
your out-of-state client has been properly 
served or that the court has venue, because 
jurisdiction over the person and venue are 
issues which may be appealed under Fla. 
R. App. P. 9.130. 

The provision providing for appellate 
review of interlocutory orders may be 
utilized more creatively. For instance, in 
a dispute over the ownership of certain 
shares of stock, the plaintiff has filed a 
motion requesting that the defendant sell 
the stock and put the money into an 
interest bearing account, so that assets can 
be preserved during a period of stock 
market decline. Since this order would 
require the defendant or some third party 
to do something, it is injunctive relief and 
reviewable under Fla. R. App. 9.130. 
American Savings & Loan Assn. of Fla. 
v. Bertoglio, 441 So.2d 1101 (Fla. 34 DCA 
1983). Simply remember that an order does 
not have to say “injunction” to be one. 

B. Writ of Certiorari 

The trial court also has entered an order 
compelling your client to produce 
documents that will make your client’s 
trade secrets public. Since this is a dis- 
covery order, it is obviously not a final 


order and will not vest the appellate court 
with jurisdiction under Fla. R. App. P. 
9.130. If your client will be prejudiced 
throughout the case, your client’s business 
secrets are jeopardized, and these errors 
will not be able to be rectified on plenary 
appeal, you should file a petition for a writ 
of common law certiorari. 

Discovery orders which are unlimited, 
or overbroad, or which disclose matters 
of aconfidential nature, require privileged 
information, or violate the work product 
rule, are typically reviewable by the 
appellate courts by way of a writ of 
common law certiorari. Denial of a right 
to a jury trial is typically reviewable by a 


The petition is not a 
short notice form. The 
petition encompasses the 
entire argument in 
memorandum form 


writ of certiorari. Orders granting or 
denying a “stay” order are typically 
reviewable by a writ of certiorari. Orders 
granting or denying a motion to recuse a 
judge are generally reviewable by a writ 
of prohibition. 

If the trial court enters an extremely 
harmful discovery order, denies a motion 
for ajury trial, refuses to stay the trial while 
an interlocutory appeal is pending, or 
grants a motion disqualifying a law firm, 
a writ of common law certiorari is the 
appropriate form of seeking review. The 
likelihood of success in taking a writ of 
common law certiorari is slim. The 
procedure to follow is very specific. Within 
30 days of the order, a petition for writ 
of certiorari must be filed with the appellate 
court (and not the original tribunal), and 
a copy of the petition must be furnished 
to the person issuing the order and to all 
parties. 

The petition is not a short notice form. 
The petition encompasses the entire 
argument in memorandum form. 


In preparing a petition: 
1. Use legal-sized paper. 
2. The style should read: 


(defendant), Petitioner 
vs. 
(plaintiff), Respondent 
3. Begin the petition as you would any 
pleading: 
Petitioner defendant below, 


respectfully petitions this Court to grant a writ 
of common law certiorari pursuant to Fla. R. 
App. P. 9.100. The grounds for this petition are 
stated in the memorandum that follows. 

4. Prepare a jurisdictional statement. In 
order to have common law jurisdiction, 
you must show that the order departed 
from the essential requirements of law and 
will cause irreparable injury which cannot 
be remedied on appeal. Both points should 
be mentioned in the jurisdictional 
statement, but the argument concerning 
the departure from the essential 
requirements of law should be deferred to 
the argument section. It is somewhat 
difficult to show the court that if it does 
not grant the writ, the injury will not be 
cured on final appeal. Generally, finding 
a case that has determined a similar issue 
(i.e., the right to jury trial) will convince 
the appellate court that writs of certiorari 
are properly granted in this type of case. 

5. Prepare an argument section which 
demonstrates that the trial court has 
committed a legal error by entering its 
order. Since many of these issues will rest 
in the trial court’s discretion, be prepared 
to argue that under the facts of your case, 
the trial court did abuse that discretion. 

Since filing a writ of common law 
certiorari (a) requires a great deal of work 
from the beginning; (b) is likely to be 
denied; (c) may prejudice the trial court 
judge against you for the remainder of the 
trial; and (d) can be quite expensive, it is 
always wise to analyze thoroughly the 
impact of the order prior to determining 
whether to file the writ. 


Appealability of Orders 


Ordinarily, orders do not fall into judge’s 
laps like manna from heaven. More likely 
than not, the order is generated by you 
or your opposing counsel. Orders can be 
a vehicle for success at the appellate level. 
They can also be a trap for the unwary. 
Do not draft orders hastily. Do not review 
orders hastily. 

Lurking in appellate law is a pitfall for 
the unwary which has been partially 
relieved by relatively new amendments to 
the Florida Rules of Appellate Procedure. 
Never trust that an order is final or 
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nonfinal until you have closely studied the 
order and have satisfied yourself that the 
order is what you think it is. 

The cardinal rule in appellate law is to 
determine the nature of the order on 
review. A pound of flesh may be extracted 
for mistakes in this field, particularly if you 
think that your order is nonfinal, but the 
appellate court thinks it is final. 

The order previously discussed was 
“Final Summary Judgment.” It granted a 
partial summary judgment dismissing 
plaintiffs gross negligence claim against 
XYZ and plaintiff’s claim for injunctive 
relief against XYZ, but denied the XYZ’s 
motion for summary judgment as to the 
negligence and implied and express 
warranty claims. It granted ABC’s motion 
for summary judgment as to all claims and 
dismissed such claims with prejudice. 

Because only part of XYZ’s motion for 
summary judgment was granted, this is a 
nonfinal order as to XYZ Corporation. 
Although the court dismissed plaintiff's 
claim for gross negligence, other claims still 
remain pending against the defendant 
XYZ. Before the 1984 appellate rule 
amendments, it would have been necessary 
to analyze further a partial summary 
judgment to make sure that none of the 
counts stated a separate and severable 
cause of action. Certain separate and 
severable causes of actions were considered 
final and had to be appealed within 30 days 
or they were barred. See Mendez v. West 
Flagler Family Association, Inc., 303 So0.2d 
1 (Fla. 1974). Now, however, even if a 
separate and severable cause of action 
between two parties is dismissed, the order 
may be appealed after the entry of the final 
order. See Fla. R. App. P. 9.110(k). 

Part of the order in favor of XYZ 
corporation, however, dismissed plaintiff's 
claim for injunctive relief. That portion of 
the appeal may be reviewed by 
interlocutory appeal under 9.130 or it may 
be reviewed along with any other 
appealable issues after the final order is 
entered. If the plaintiff decides to take an 
interlocutory appeal, he must do so within 
30 days of the order. Even if the plaintiff 
has moved for a rehearing on the issue of 
injunctive relief, a motion for rehearing on 
an interlocutory order does not postpone 
the 30-day period for taking a nonfinal 
appeal. Although the rules of civil 
procedure and appellate procedure make 
provision for motions for rehearing to 
extend the time for filing an appeal from 
a final judgment, there are no similar 
provisions extending the time for filing an 
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appeal from an interlocutory order. 
Wagner v. Bieley, Wagner & Associates. 
263 So.2d 1 (Fla. 1972). 

How about the order granting ABC’s 
motion for summary judgment? Assuming 
that ABC no longer remains in the suit 
for any purpose, the plaintiff must take 
an appeal from the order now or never. 

Rule 9.110(k) was added to the Florida 
Rules of Appellate Procedure effective 
January 1985 to alleviate the “Mendez 
trap.” That rule states, “Except as 
otherwise provided herein, partial final 
judgments are reviewable either on appeal 
from the partial final judgment or on 
appeal from the final judgment in the en- 
tire case. If a partial final judgment totally 
disposes of an entire case as to any party, 


The cardinal rule in 
appellate law is to 
determine the nature of 
the order on review 


it must be appealed within thirty days of 
rendition.” Rule 9.110(k) requires that if 
an order completely adjudicates all of the 
issues as to any one party, the appeal of 
that order must be taken within 30 days 
of the order. Of course, if the plaintiff 
moves for a rehearing on this final order, 
the time for filing an appeal is delayed until 
30 days from the disposition of the motion 
for rehearing. 

Note the language at the end of the 
order. Defendant ABC’s motion for 
“summary judgment is granted . . . and 
plaintiff's complaint is dismissed with 
prejudice as to Defendant ABC. Plaintiff 
shall take nothing by this cause and 
Defendant, ABC shall go hence without 
day.” 

An order which simply grants a motion 
to dismiss or a motion for summary 
judgment is not a final order. Gries 
Investment Co. v. Chelton, 388 So.2d 1281 
(Fla. 3d DCA 1980); Gause v. First Bank 
of Marianna, 442 So.2d 1062 (Fla. Ist 
DCA 1983). There must be words of 
finality. When you draft the order, make 


sure that you dismiss the complaint with 
prejudice. The acceptable words of finality 
are “plaintiff shall take nothing by this 
cause and defendant shall go hence without 
day.” Do not ask for the etymology of this 
plirase. Think of it as the chicken soup 
of final orders. A bowl of chicken soup 
may not rise to the level of a scientific 
discovery for the cure of the common cold, 
but it does not hurt. The words of finality 
make no sense in standard English, but 
they do not hurt either. 


Overview 

As you litigate, remove yourself oc- 
casionally from the day-to-day dousing 
of litigation fires and pretend that you are 
an appellate judge. Pay attention to the 
record that you are creating. File all 
documents and depositions that are 
necessary to your cause. Do not take 
positions that are clearly legally erroneous. 
Consider the option of interlocutory 
appeals or writs when the trial court has 
flagrantly ignored the law. Make 
objections. Keep pleadings consistent with 
proof. Proffer testimony when the trial 
court sustains an objection to the use of 
a witness. If the trial is prolonged or there 
is a substantial verdict potential, team up 
with a litigation support attorney or an 
appellate attorney to handle the purely 
legal aspects of the trial. In short, ensure 
your results by applying appellate princi- 
ples throughout the litigation process. BJ 


Nancy Schleifer practices in the 
Miami office of Sparber, Shevin, 
Shapo & Heilbronner, P.A. Her 
practice is limited to appellate matters 
as well as commercial and 
administrative litigation. She received 
her J.D. in 1980 from the University 
of Miami School of Law where she 
served as an editor of the Lawyers of 
the Americas. She is currently a 
member of the Appellate Court 
Committee of the Dade County Bar 
Association. 
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Officers’ Liability 


Comes to Life in 


Over 20 States! 


I: BEGAN last year in 
Delaware. The state 


passed landmark legislation en- 
abling Delaware corporations to 
limit or eliminate the personal 
liability of their directors under 
certain circumstances. The reac- 
tion among the business commu- 
nity was overwhelming. 


So far, 23 other states — Arizona, Colorado, 
Georgia, Indiana, lowa, Kansas, Massachusetts, 
Michigan, Minnesota, Montana, Nevada, New 
Jersey, New Mexico, Ohio, Oregon, Pennsylvania, 
South Dakota, Tennessee, Texas, Utah, Virginia, 
Wisconsin and Wyoming — have passed legisla- 
tion affecting the liability of directors and/or 
officers. (Details are contained in our new publi- 
cation, Provisions Relating to the Limitation of 
Directors’ and/or Officers’ Liability, available from 
your local C T office.) 


A reminder: C T handles thousands of 
amendment assignments annually — from typing 
waivers of notice and unanimous written con- 
sents to compiling and filing certificates of amend- 
ment, obtaining required certified copies, and 
effecting recording and/or publication, where 
required. 


C T can also assist you with any special 
meetings of shareholders which may be required 
in order to adopt the new provisions. 


Your local C T Account Representative will 
be delighted to give you (lawyers and their para- 
legals only, of course) more information about 
the help we can provide in connection with this 
important new legislation. \Vhy not call us today? 


CT: I'm a lawyer. Please send me a copy of your 
newest compilation Provisions Relating to the Limi- 
tation of Directors’ and/or Officers’ Liability. 


Name 


Firm 


Address 


City, State, Zip 


CT CORPORATION SYSTEM 


8751 West Broward Blvd., Plantation, FL 33324 ® Tel: (305) 473-5503 
Outside Broward County: 1-800-432-3434 
2 Peachtree Street, N.W., Atlanta, GA 30383 @ Tel: 1-800-241-5824 
Serving lawyers since 1892 
Atlanta Boston Chicago Cincinnati Cleveland Dallas Denver Detroit Houston Irvine,Ca. Los Angeles Minneapolis New York 


Philadelphia Phoenix ¢ Pittsburgh Plantation, Fla. © San Francisco Seattle St.Louis Washington, D.C. Wilmington 
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turn obstacles into opportunities, 
even takes all night. 
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Burdens Production 


and Proof 


in Motions to Suppress Illegally Obtained Evidence 


t is generally true that the movant 

in a motion to suppress bears the in- 

itial burden of raising the illegality 
of a government action, thereby demon- 
strating the need to suppress evidence which 
was the product of the illegal action, and, 
once met, the state assumes the burden to 
justify the government’s action. However, 
the specific burdens involved in a motion 
to suppress evidence vary from motion to 
motion. In particular, the burdens are tai- 
lored to the type of government action in- 
volved and the form of evidence to be sup- 
pressed. A brief review of the relative bur- 
dens involved in several commen suppres- 
sion issues follows. 


General Fourth Amendment Claims 

In a motion to suppress, a defendant may 
attack the admissibility of seized evidence, 
based on alleged violations of the fourth 
amendment to the Constitution of the 
United States. 

The right of the people to be secure in their 
persons, houses, papers, and effects against unrea- 
sonable searches and seizures shall not be vio- 
lated, and no warrants shall issue but on prob- 
able cause, supported by oath or affirmation, 
and particularly describing the place to be 
searched, and the persons or things to be 
seized.! 

The defendant’s motion may attack the 
admissibility of the evidence on at least two 
separate fourth amendment grounds: (1) 
the search was not authorized by warrant; 
and (2) the facts and circumstances of this 
case do not fit within one of the carefully 
tailored exceptions to the requirement of 
warrant-based searches. The burdens im- 


by Harvey J. Sepler 


plied in these two separate attacks will be 
discussed in this article. 

In general, the chronology of burdens 
arising from fourth amendment-based mo- 
tions to suppress is as follows: (1) The mov- 
ant must first demonstrate that he has a 
reasonable expectation of privacy in what- 
ever was searched and seized. The law 
clearly holds that only those persons whose 
rights were violated by the search have stand- 
ing to raise fourth amendment claims. (2) 
Once this initial burden has been met, the 
state must show that the search was author- 
ized either by specific warrant or, if con- 
ducted without a warrant, it fell within the 
narrowly enumerated exceptions to the war- 
rant requirement. (3) The burden then shifts 
back to the defendant to challenge the va- 
lidity of the warrant or, if no warrant was 
executed, to demonstrate the inapplicabil- 
ity of the warrant exceptions. Each step 
bears specific burdens of production and 
persuasion. 

®@ Standing to Assert Constitutional Vio- 
lations in Motions to Suppress 

It is well settled that in order to assert 
exclusion of seized evidence, based on a 
fourth amendment violation, the movant 
must personally be aggrieved by the illegal 
search and seizure; i.e., only persons whose 
own fourth amendment rights have been 
violated may have the benefit of the exclu- 
sionary rule in suppressing or excluding 
evidence. The rule may not be employed 
as a tool to suppress evidence based on 
vicarious fourth amendment violations.” 

In all search and seizure/suppression 


cases, the defendant bears the initial bur- 
den of showing that he possesses the pri- 
vacy interest necessary to have standing to 
seek the suppression of the evidence.3 

Claims Against Warrant- Based Searches 

When the defendant seeks to suppress 
evidence seized in a warrant-based search, 
he bears both the burdens of production 
and persuasion. The movant must first al- 
lege in his motion some fact sufficient to 
make a prima facie showing that either the 
warrant or the search pursuant to it was 
illegal.4 He may, for example, challenge the 
issuance of the warrant on lack of prob- 
able cause grounds, or facial invalidity of 
the warrant itself.® 

Second, and consistent with the general 
proposition that in a suppression hearing 
“the burden of production and the bur- 
den of persuasion rest upon the movant,” 
the defendant also bears the burden of prov- 
ing the contentions of illegality raised in 
his motion to suppress.® 

Finally, it is not yet clear the extent to 
which the recent decision in United States 
v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 
L.Ed.2d 677, reh’g denied, 468 U.S. 1250, 
105 S.Ct. 52, 82 L.Ed.2d 942 (1984), will 
affect the respective burdens in Florida 
motion to suppress cases — although it 
does not appear that they will be altered to 
any great degree. In Leon, the Supreme 
Court of the United States recognized a 
specific exception to the fourth amend- 
ment exclusionary rule; that is, when the 
police objectively relied on what they rea- 
sonably believed to be a valid search war- 
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rant, the exclusionary rule would not auto- 
matically prevent the admission of seized 
evidence when the warrant is later held to 
be invalid. Perhaps the greatest impact to 
be felt by the Leon exception will be the 
addition of one more burden of proof onto 
the challenging defendant.° 

Just as in other warrant/suppression 
cases, the defendant will have the initial 
burden of coming forward with evidence 
to show the search warrant is defective. 
Now, however, under Leon, such a show- 
ing will not constitute per se grounds for 
applying the exclusionary rule; the prose- 
cution may seek to rebut the defendant’s 
initial claim by demonstrating that, even 
in its defective condition, the warrant gen- 
erated reasonable police reliance and, there- 
fore, a “good faith” exception to the rule 
is applicable. Leon, 104 S.Ct. at 3421. 

The key to a Leon challenge, and, there- 
fore, the added burden of proof implicit 
in the “good faith” argument, is the defen- 
dant’s burden of showing either that “the 
[issuing] magistrate [has] abandoned his 
neutral and detached role” or that “the [in- 
forming] officers were dishonest or reck- 
less in preparing their affidavit or could 
not have harbored an objectively reason- 
able belief in the existence of probable 
cause.” United States v. Rome, 809 F.2d 
665 (10th Cir. 1987). 

It is with regard to the second type of 
Leon challenge that Florida state appel- 
late courts have focused their attention. For 
example, when the officers provided the 
magistrate with blatantly unreliable infor- 
mation in the police affidavit, the ensuing 
search warrant could not support a “good 
faith” claim once the warrant was held in- 
valid. See Collins v. State, 465 So.2d 1266 
(Fla. 2d DCA 1985). Similarly, when the 
police officers failed to supply the magis- 


trate with sufficient, detailed facts upon 
which to base a probable cause finding, 
no “good faith” exception could be found. 
Contrast Vasquez v. State, 491 So.2d 297 
(Fla. 3d DCA), pet. for review denied, 500 
So.2d 545 (Fla. 1986) (supporting affida- 
vit devoid of sufficient facts upon which 
to base a probable cause determination);!° 
Rand vy. State, 484 So.2d 1367 (Fla. 2d 
DCA 1986) (same) with State v. Bernie, 


Perhaps, the greatest 
impact to be felt by the 
Leon exception will be 

the addition of one more 
burden of proof onto the 
challenging defendant 


472 So.2d 1243 (Fla. 2d DCA 1985) (suffi- 
cient detail and independent police investi- 
gation in police affidavit overcame facial 
invalidity of warrant); State v. Wildes, 468 
So.2d 550 (Fla. Sth DCA 1985) (same). 
The Leon court lists a number of cir- 
cumstances wherein the exception would 
not be applicable. Jd. at 3421-22. Never- 
theless, as in the other warrant cases, the 
state’s burden is eased by the presumption 
of legality or, at the least, reliability of the 
warrant. In short, then, the same burdens, 


characteristic to other motions to suppress 
warrant-based searches, fall initially on the 
movant in good faith reliance cases. 

®@Claims Against Warrantless Searches 

The same general chronology of burdens 
exists when the movant challenges a war- 
rantless search. He must not only demon- 
strate standing, i.e., by way of reasonable 
expectation of privacy, but also the absence 
of any search warrant in the cause. Once 
he has shown standing and the trial court 
has judicially noticed the absence of a war- 
rant, the defendant has met his initial bur- 
den. The burden of persuasion thereafter 
shifts to the state to sustain the validity of 
the search. The ultimate burden of proof 
as to the validity of a warrantless search 
is on the state.!! Thus: 


The person who asserts his rights were vio- 
lated under the fourth amendment has the bur- 
den of alleging and, if challenged, of establish- 
ing these requirements [i.e., reasonable expecta- 
tion of privacy, unreasonable nature of the 
search]. However, if the movant establishes an 
expectation of privacy and the search and sei- 
zure took place without a search warrant, then 
the burden of proof shifts to the state to estab- 
lish that an exception to the search warrant re- 
quirement was applicable in the subject case and 
that the search and seizure was, in fact, a rea- 
sonable one. 


United States v. Bachner, 706 F.2d 1121, 
1125-26 (11th Cir.), cert. denied, 464 U.S. 
896, 104 S.Ct. 247, 78 L.Ed.2d 235 (1983); 
accord Taylor v. State, 355 So.2d 180, 183 
(Fla. 3d DCA), cert. denied, 361 So.2d 835 
(Fla. 1978). 

@ Exceptions to Search Warrant Require- 
ment 

All searches conducted without a warrant are 
per se unreasonable unless conducted within the 
framework of a few specifically established and 
well delineated exceptions.... The burden is on 
the State to show that a warrantless search comes 


within one of the recognized exceptions. ... The 
five basic exceptions to the requirements for a 


ay 


Largest stockists of fine quality hand tooled leather top 
desks in the Southeast. 18,000 sq. ft. of English antique 
and reproduction furniture. 

Just starting out, or well established, let us work within 


British Antique Importers, Inc. 


your budget. 


SARASOTA 
5109 South Tamiami Trail 
Sarasota, FL 33581 
813-921-2288 


FORT LAUDERDALE 
845 North Federal Highway 
Fort Lauderdale, FL 33304 
305-522-0500 


30 THE FLORIDA BAR JOURNAL/OCTOBER 1987 


LEASE 

Buy > 


search warrant are: (1) consent, (2) incident to 
a lawful arrest, (3) with probable cause to search 
but with exigent circumstances, (4) in hot pur- 
suit, and (5) stop and frisk. 


Engle v. State, 391 So.2d 245, 246 (Fla. 
5th DCA 1980). 

Two of these exceptions pose special de- 
mands on the burdens of production and 
proof. 

1. Consensual Warrantless Searches 

When the state contends that the defen- 
dant gave his consent to the search, the 
law is well settled that “the State has the 
burden of proving that the necessary con- 
sent was obtained and that it was freely 
and voluntarily given, a burden that is not 
satisfied by a showing of mere submission 
to a claim of lawful authority.”!2 While it 
has varily been held that the standard of 
proof in such cases must be established by 
“clear and positive,”!3 or “clear and con- 
vincing”!4 evidence, or even by a “prepon- 
derance”™!5 or “greater weight”!* of the evi- 
dence, the applicable standard appears 
rooted in whether police illegality — in 
terms of arrest, seizure, detention, or some 
other coercion — preceded the defendant’s 
consent to search. When prior police ille- 
gality has occurred, the state has the bur- 
den, for suppression purposes, of showing 
voluntary consent to search by clear and 
convincing evidence. However, when no 
prior illegality is shown, the state’s burden 
lessens to a preponderance of the evidence. 
See State v. Fuksman, 468 So.2d 1067, 
1071-73 (Fla. 3d DCA 1985) (Pearson, J., 
specially concurring). 

2. Search Incident to Arrest 

When the state justifies the warrantless 
search on the basis that the search followed, 
and was incident to, a lawful arrest, the 
defendant may move to suppress on the 
basis of invalidity of the underlying ar- 
rest.!7 Here, the defendant may challenge 
the validity of the arrest warrant (refer to 
the previous section on challenges to searcli 
warrants), if there was an arrest warrant 
executed, or he may challenge the basis for 
the warrantless arrest. For example, the 
defendant may claim that there was inade- 
quate probable cause to justify the war- 
rantless arrest. It is axiomatic that when 
the underlying arrest was unlawful (e.g., 
warrantless and without probable cause), 
the subsequent search, conducted incident 
to the arrest, is unlawful and cannot be 
made legal by the evidence it produces. !8 

As stated, when a warrant exists, the bur- 
den of showing invalidity is on the defen- 
dant. However, in the absence of a war- 
rant, a presumption of illegality is raised 


which, in turn, shifts the burden to the state 
to show that the arrest was valid.!9 This 
presumption of illegality is heightened 
when, absent exigent circumstances, the war- 
rantless arrest occurs in the defendant’s 
home.2° 

3. Reasonable Reliance 

As a final note to suppression of evi- 
dence obtained in a warrantless search, a 
good faith/ reasonable reliance position — 


supporting the police action — has recently 
been adopted by the United States Supreme 
Court. Citing to the reasoning in United 
States v. Leon, 468 U.S. 897, 104 S.Ct. 
3405, 82 L.Ed.2d 677 (1984), the Court in 
Illinois v. Krull, US. , 107S.Ct. 
1160, L.Ed.2d (1987) (Case 
No. 85-608, opinion filed March 9, 1987) 
[40 Crim. L. Rep. 3327], held that when 
police conduct a warrantless search in rea- 
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sonable reliance on a subsequently invali- 
dated state statute,2! the fourth amendment 
exclusionary rule would not preclude the 
admissibility of the seized evidence. 

As in the case of the “good faith” excep- 
tion in warrant-based searches, it is still 
too early to determine the impact the ex- 
ceptions will have on subsequent cases. In 
contrast to the Leon case, no Florida state 
appellate decisions have applied the Krull 
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reasoning. Nevertheless, defendants are en- 
couraged to review both the Leon and Krull 
cases to familiarize themselves with the ap- 
plicable burdens of production and proof 
in these two situations.22 


Suppression of Identification 

Out-of-Court Identification 

The test to be applied in determining the 
admissibility of an out-of-court identifica- 
tion is whether, in view of the totality of 
circumstances, there is a substantial likeli- 
hood of misidentification.23 Mere sugges- 
tiveness of the out-of-court identification 
is not, in and of itself, a sufficient basis to 
exclude such evidence. Even if suggestive, 
an out-of-court identification is admissi- 
ble if it possesses certain features of reli- 
ability, determined in accordance with a 
two-pronged test: (1) Were police identifi- 
cation procedures unnecessarily suggestive; 
and (2) did such suggestiveness give rise 
to a substantial likelihood of irreparable 
misidentification?24 Factors to be consid- 
ered in evaluating the likelihood of misiden- 
tification were enumerated in Neil v. Big- 
gers, 409 U.S. at 199-200, 93 S.Ct. at 382, 
34 L.Ed.2d at 411.25 

®@Jn-Court Identification 

“The heart of this [out-of-court identifi- 
cation] standard is that a suggestive pre- 
trial identification procedure should not 
be allowed to taint an in-court identifica- 
tion. .. .[OJnce a trial court determines that 
a pretrial identification procedure was im- 
permissibly suggestive, it is presumed that 
any in-court identification will be tainted. 
It is the state’s burden to overcome this 


presumption by ‘clear and convincing’ evi- 
dence.”26 


Establishing Voluntariness of a 
Confession 
®@ General Challenges 

When the state seeks to submit an out-of- 
court confession by the defendant, it [the 
state] has the burden of producing evidence 
showing that the confession was given freely 
and voluntarily. After such a showing, if 
the defendant denies the voluntariness of 
the confession, he then has the burden of 
producing evidence supporting his posi- 
tion.?7 

Once the respective burdens of produc- 
tion have been met. the state assumes the 
burden of proving the voluntariness of the 
confession — by a preponderance of the 
evidence.?8 

In all cases in which a confession is sub- 
mitted, the trial court must make a deter- 
mination of voluntariness. The extent of 
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the court’s finding depends upon the type 
of challenge to the confession that is made. 
So, for example, in the case of a nonspe- 
cific motion to suppress a confession, when 
no allegations of coerced confession were 
made, the trial court need not make a spe- 
cific finding of voluntariness (over and 
above a record showing that such a deter- 
mination was made). However, when the 
defendant alleges that his confession was 
coerced, i.e., the product of threats or prom- 
ises, the record must reflect “with unmis- 
takable clarity” that the trial court found 
by a preponderance of the evidence that 
the statement or confession was voluntary 
and made in accordance with Miranda.?9 
The better practice is for trial courts to 
make specific findings of voluntariness on 
the record,2° but failure to do so is not fa- 
tal when the record clearly reflects such a 
finding.?! 

® Miranda Challenges 

Before a confession may be admitted into 
evidence, the state has the burden of dem- 
onstrating that the defendant was advised 
of his rights under the fifth, sixth and four- 
teenth amendments to the Constitution of 
the United States — and, in particular, of 
the Miranda warnings.*2 Moreover, the 
state has the burden of proof to establish 
— by a preponderance of the evidence — 
that the defendant’s waiver of the Miranda 
rights was knowingly and intelligently 
made.33 


Conclusion 

In those cases in which a defendant seeks 
to exclude evidence he believes to have been 
obtained illegally, the proper and most ex- 
peditious procedure is via a pretrial mo- 
tion to suppress. As a pretrial strategy, the 
defendant should approach the motion with 
all his cards showing; that is, the defen- 
dant should state all his grounds for sup- 
pression — citing, when possible, applica- 
ble caselaw — within the one motion. Un- 
questionably, the clarity and specificity of 
the grounds for the motion ensure proper 
preservation of error for appellate review, 
if the motion is denied by the trial court. 

The above review is not designed to be 
exhaustive of all possible suppression 
grounds or Florida caselaw. Instead, the 
choice of issues discussed, and authorities 
cited, reflects several of the more common 
problem areas. The reader is encouraged 
to present all potential issues, referring, 
when appropriate, to state and federal case- 
law, and to submit a motion in as com- 
plete and scholarly a manner as time and 
circumstances allow. BU 
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In contrast to state-by-state applications of 

state exclusionary rules, wherein defendants 
may be provided with great search and seizure 
protection than accorded under the federal ex- 
clusionary rule, see, e.g., State v. Novembrino, 
519 A.2d 820 (1987); see generally Latzer, Lim- 
its of the New Federalism: State Court Re- 
sponses, 14 SEaRcH & Seizure L. Rep. 90 (1987); 
Brennan, State Constitutions and Protection of 
Individual Rights, 90 Harv. L. Rev. 489 (1977). 
Florida’s exclusionary rule is inextricably tied 
to federal search and seizure law. FLa. Const., 
art. I, §12 (amended 1983); but see State v. Small, 
483 So.2d 783 (Fla. 3d D.C.A. 1986); Tamer v. 
State, 463 So.2d 1236, 1238 (Fla. 4th D.C.A. 
1985), approved, 484 So.2d 583 (Fla. 1986). 

2 Rakas v. Illinois, 439 U.S. 128, 133-39, 99 
S.Ct. 421, 425-27, 58 L.Ed.2d 387, 394-97 (1978). 

3 Rakas v. Illinois, 439 U.S. 128, 130 n. 1, 99 
S.Ct. 421, 424 n. 1, 58 L.Ed.2d 387, 393 n. 1 
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ie | Tao hundred years ago, this man reported 
story so controversial, we're still 
publishing weekly updates. 


James Madison did morethan _ evolving body of US. law. federal statutes . .. and more. 
play a leading role inthe Con- Supreme Court opinions are No other specialized publica- 
stitutional Convention of 1787. —_ mailed to subscribers within 24 __ tion or professional journal gives 
He also reported on it. hours. You also receive aconcise you this broad coverage. Each 

It was amonumental achieve- Summary and Analysis of each year Law Week’ editors screen 
ment. During four long ea TT 25,000 decisions from 
months of impassioned federal and state courts, 
debate, Madison spoke reporting those that set 
more frequently than al- new precedents, present 
most any other delegate. new perspectives on exist- 
Yet he also kept a detailed ing legal principles, or in- 

written report of every volve controversial issues. 
speech and every hard- eg ent In only a few minutes 
fought compromise. Thomas each week, Law Week 
Jefferson later called a a brings you the up-to-date 
Madison’s report “the ablest information you need to 
work of this kind ever yet advise clients and prepare 
executed... alabor and exact- for trial... keep abreast of 
ness beyond comprehension.” current trends so you can 

Of course the story of give sound advice on future 
the Constitution didn’tend policies . . . quickly find 
with the adjournment of new precedents and con- 
the Convention. Our legal (gta ee flicting decisions that affect 
system is still changing, still your practice and clients... 
evolving. The story that before these cases appear 
Madison first reported in official case reporters. 
200 years ago is now updated week’s most important legal For a sample issue and more 
for you every week, in the pages developments... digests of information on how Law Week 
of BNA’s U.S. Law Week. precedent-setting federaland —_ brings you weekly updates on a 
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pensable overview of the whole 
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Spotlight 
Voluntary Bars 


The Palm Beach County Bar 


and Palm Beach Post 


Teach Teachers about the Constitution 


This column spotlights a teacher work- 
shop on the Constitution presented by the 
Palm Beach County Bar Association and 
Palm Beach Post. The PBCBA is a staffed 
association with a membership of 1,700 and 
annual budget of $260,000. 

The Goose Creek County School Board rec- 
ognized the growing drug and alcohol abuse prob- 
lems in the schools among students. It contracted 
with a private security firm to provide dogs 
trained to alert their handlers to the presence 
of either alcohol or drugs. On a random and 
unannounced basis, the dogs were taken to the 
various high schools in the district, where they 
sniffed students’ lockers and automobiles. Upon 
completing one such sweep, a handler with his 
dog went to the teacher’s break room for a cup 
of coffee. Upon entering the room, the dog re- 
acted positively to a locker there owned by 
teacher Ted. The handler notified the principal, 
who went to the locker to find it secured by a 
personal lock placed there by teacher Ted. 

The principal decided not to alert Ted of his 
suspicions but called a locksmith who broke the 
lock. The principal searched the locker and found 
three marijuana cigarettes. The principal called 
the police and turned the contraband over to 
them. The police arrested teacher Ted for mis- 
demeanor possession of marijuana. 

Identifying and arguing the constitu- 
tional issues involved in Teacher Ted’s case 
were part of the first official activity in Palm 
Beach County to commemorate the U.S. 
Constitution’s 200th anniversary. That ac- 
tivity was a day-long workshop for middle 
and high school social studies teachers pre- 
sented by the Palm Beach Post and the 
Palm Beach County Bar Association. The 
workshop was entitled “The Constitution: 
Teaching Strategies for the Bicentennial 
Celebration.” 

“When faced with the challenging respon- 


sibility of celebrating the 200th anniversary 
of the Constitution,” said Bill Bone, PR 
committee chairman, “we knew that it 
would be most meaningful if we did some- 
thing involving school children. That was 
when we were lucky enough to find Sara 
Hoffner, who is just wonderful.” 

Hoffner is the director of educational 
services for the Palm Beach Post, a posi- 
tion she has held since April 1981. Her back- 
ground includes a master’s in curriculum 
development from Nova University. Hoff- 
ner and her associate, Marlene Greeble, 
Newspapers in Education coordinator, pre- 
sent workshops for teachers to introduce 
them to various ways newspapers can be 
used in the curriculum. Their workshops 
range from elementary level to university 
level. The Newspaper in Education Pro- 
gram is one of 700 such programs through- 
out the country. 

Hoffner’s and Greeble’s expertise in 
teacher workshops, and the effectiveness 
of training teachers new skills, made a 
teacher workshop a natural choice for a 
project of the Palm Beach County Bicen- 
tennial of the Constitution Commission. 
Bone and Hoffner proceeded to meet with 
school board officials, obtaining approval 
for a workshop proposal written by Hoff- 
ner. Bone drafted PR committee member 
Peter A. Sachs to chair the project for 
the bar, and the date and location for the 
workshop were selected. Although several 
sites at schools and colleges were consid- 
ered, the Hyatt Palm Beaches was selected 
for its central location and to give teach- 
ers the opportunity to meet in a comfort- 
able setting outside the classroom. A special 
arrangement between the Hyatt and the 
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Post waived the room rental fee, a sub- 
stantial savings because the workshop re- 
quired an assembly room, luncheon loca- 
tion and four breakout rooms. 

Sara Hoffner then began writing a 
teacher handbook for teaching the Consti- 
tution, drawing on materials from the Ameri- 
can Newspaper Publishers Association and 
You and the Government, a book she wrote 
in 1983. Peter Sachs began scheduling the 
speakers for the seminar and writing hy- 
pothetical situations with Bone. He and 
Bone drew heavily on the library at the 
Palin Beach Post for newspaper articles to 
support the hypotheticals and give the teach- 
ers additional background information for 
their oral arguments. 

Invitations were sent to all secondary 
level social studies teachers through the 
school board. Teachers were invited to a 
complimentary function to learn teaching 
strategies for the Constitution’s bicenten- 
nial celebration. Ten hours of credit toward 
recertification was offered. Approximately 
60 returned registration forms, represent- 
ing 22 of the 30 schools eligible to attend. 

In structuring the program, Hoffner felt 
that a combination of lectures, with a vide- 
otape and breakout sessions, would make 
the day-long session more interesting for 
the teachers. Lectures included a history les- 
son by Nova University Law Professor Paul 
Joseph and “America Without A Con- 
stitution,” a mythical yet plausible view by 
bar President Patrick J. Casey. A Florida 
Bar videotape on the Constitution was not 
then available, so the bar purchased a video- 
tape made by Columbia University, one 
of a series of panel discussions moderated 
by Harvard Law Professor Arthur Miller. 


The afternoon session was devoted to a “meet the judges” 
panel in which teachers prepared and presented oral ar- 
guments on hypotheticals involving constitutional issues. 
They used newspaper articles for background information. 


Patrick J. Casey, Palm Beach County Bar immediate past president, gives a mythical, yet 
plausible, view of “America Without a Constitution” at the teacher training project presented 
by the bar association and Palm Beach Post. Seated from left, are Sara Hoffner, Professor 
Paul Joseph and Peter A. Sachs. 


The videotape appropriately selected was 
“School Prayer, Gun Control and the 
Right to Assemble.” The tape has subse- 
quently been loaned to teachers for their 
use to stimulate classroom discussion on 
constitutional issues. 

A special highlight of the workshop was 
the guest luncheon speaker, Florida Su- 
preme Court Justice Rosemary Barkett. A 
former teacher, Justice Barkett spoke about 
“Constitutional Freedoms: Our Continued 
Responsibility.” Also during the luncheon, 
Law Week Chairman Michael A. Viscomi 
spoke briefly on Law Week and what it 
offers students, such as mock trials, speak- 
ers bureau, courthouse tours and the law 
auxiliary essay and poster contest. 


In the afternoon, the teachers divided 
into four breakout sessions. There Palm 
Beach Post Newspapers in Education rep- 
resentatives distributed the workbooks and 
focused on teaching strategies, including 
the use of newspapers in the classrooms, 
of special interest to the Post. The bar as- 
sociation had agreed to purchase newspa- 
pers for teachers to use in the school as a 
result of this project, and teachers were 
given the opportunity to order them. Fol- 
lowing that, one of four hypothetical situ- 
ations were distributed and the teachers 
prepared a spokesperson in their group for 
oral argument before a panel of judges. One 
attorney assisted each group in identify- 
ing the constitutional issues and making 


the strongest possible argument given the 
facts of the case in favor or against the 
position. Although “Teacher Ted’s” fate 
was left undecided — the teachers barely 
scratched the surface with their arguments 
and the judges offered a variety of opin- 
ions — the presentations were highly stimu- 
lating to all. They graphically illustrated 
the complexity of constitutional issues and 
provided a good way to get the teachers 


=> 


About 60 social studies teachers gave up 
their Saturday to acquire new teaching skills 
to teach the Constitution in Palm Beach 
County. 


actively participating in a project they can 
introduce into their classrooms. 

The bar association’s PR budget cov- 
ered the cost of the workshop, and the Post 
provided all printed materials. The cost to 
the association was $900 for the workshop 
including the continental breakfast, refresh- 
ments and lunch, and $450 for the news- 
papers the teachers used in the schools. 

“We received nothing but positive feed- 
back from the participants who found the 
seminar to be both enjoyable and reward- 
ing,” said Peter Sachs. “The bar association 
was proud to be involved in such a profes- 
sionally run and successful program, and by 
reaching so many teachers, the project has 
reached literally hundreds of school chil- 
dren with its message about the Constitu- 
tion.” 

“The 200th anniversary of the Constitu- 
tion’s signing is cause for celebration,” 
added President Patrick J. Casey, “and an 
unusual opportunity to foster student aware- 
ness. Our children and their children must 
first appreciate the Constitution and then 
provide the leadership to protect it for fu- 
ture generations.” 

More information may be obtained from 
Peter A. Sachs, (305) 659-3000 or Sara 
Hoffner at (305) 837-4170. Bi 
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Mead Data Central, Inc., the world’s 
largest electronic publisher of fed- 
eral and state case law, continues its 
systematic rollout of state statutes 
through its LEXIS service—now, with 
Florida statutes online. 

Federal statutes are already online, 
as are the statutes of Alaska, Dela- 
ware, Indiana, Kansas, Kentucky, 
Minnesota, Missouri, Nevada, New 
York and Ohio. 

Full-text search and retrieval enable 
you to explore thoroughly all mate- 
rials that discuss the subject you are 
researching. Plus, statutory annota- 
tions and cross-references ensure 
that you cover every possible nuance 
of your topic. 

And now the LEXIS service also 
provides the most natural and conve- 
niently organized way to research 
insurance, tax and corporate law — 
with specialized libraries in each of 
these areas. Like our 23 other special- 
ized libraries, including federal tax, 
securities and labor, these new libraries 
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are organized by state and the District 
of Columbia. By eliminating the need 
to wade through generalized material 
for specialized information, the 
libraries save you both time and money. 

With so many additions and 
improvements being brought online, 
no wonder Mead Data Central, Inc., 
continues to lead the way in electronic 
legal research. 

For more information, call: New 
York, 1-800-221-3029 or 212-309-8100; 
Chicago, 1-800-621-0391 or 312-236- 
7903; Los Angeles, 1-800-468-3247 
or 213-627-1130; Washington, D.C., 
1-800-368-5868 or 202-785-3550. 


LEXIS 


BECAUSE THE LAW DEMANDS THE BEST. 


LEXIS isa registered trademark and service of 

Mead Data Central, Inc. 

Florida Statutes on LEXIS provided by the Division of 
Statutory Revision, State of Florida, as compiler and 
editor of the Florida Statutes. 

© 1987 Mead Data Ceitral, Inc. 
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Corporation Banking 
and Business Law 


Florida’s New Law on Assignments 
for the Benefit of Creditors: 
An Alternative to Bankruptcy 


by William L. Courshon 


On June 4, 1987, the Florida Legisla- more flexible, more efficient, and moreeco- may be discharged from its debts.8 Chs. 12 
ture approved a new statute governing as- nomical alternative to Ch. 7 of the Bank- and 13 are proceedings specifically in- 
signments for the benefit of creditors, F.S. _ruptcy Code, asa procedure for liquidating tended for “family farmers” and indivi- 
Ch. 727, which became effective on July an insolvent corporation.5 dual wage earners, respectively, with debts 


1, 1987.! The new law is a complete revi- below specified maximum limits;!° and like 


sion of former F.S. Ch. 727, the provisions Assignments and Bankruptcy Ch. 11, such proceedings permit eligible 
of which had been virtually unchanged Compared debtors to restructure their finances with- 
since their original enactment in 1889.2 A financially troubled debtor may seek _ out liquidation. 

An assignment for the benefit of credi- relief by filing a voluntary petition under In comparison to bankruptcy, an assign- 


tors (“assignment”) is a procedure under Chs. 7, 11, 12 or 13 of the Bankruptcy ment for the benefit of creditors is most 
state law} for the liquidation of an insol- Code. analogous to a Ch. 7 bankruptcy proceed- 
vent debtor, whereby the debtor/assignor Under Ch. 7, all of the debtor’s assets ing in that both are vehicles for the liqui- 
assigns all of its assets to an assignee, who are turned over to a trustee in bankruptcy. dation of insolvent debtors. However, un- 
is a fiduciary designated for the purpose The trustee liquidates the nonexempt as-__ like Ch. 7, F.S. Ch. 727 does not provide 
of liquidating the assignor’s assets and dis- sets, applies the proceeds to pay adminis- for the debtor’s discharge at the close of 
tributing the proceeds to the assignor’scredi- trative expenses and prepetition claims of the proceedings. For this reason, the as- 
tors in equal proportion to their respective secured creditors, priority unsecured credi- signment has limited appeal in cases in- 
claims. tors and general unsecured creditors. Typi- volving individuals, who would be entitled 
The statutory revisions were necessitated cally, the nonexempt assets are insufficient to a discharge under Ch. 7, and in cases 
by the fact that the former statute was ar- to pay the debtor’s general unsecured credi- _ involving partnerships, since the general part- 
chaic, vague and ambiguous, and provided _ tors in full, and often these creditors receive __ ners are personally liable for most partner- 
no meaningful judicial regulation of the as- nothing or only asmall percentage of their ship debts.!'But in a liquidation case in- 
signment procedure and little guidance to allowed claims under Ch. 7. Nonetheless, volving a corporation, which would not be 
the parties with regard to implementation at the close of the case, individual debtors entitled to a discharge under either Ch. 7 
of the assignment.‘ With the enactment of are generally discharged from liability for or F.S. Ch. 727, Ch. 7 presents few advan- 
the federal Bankruptcy Reform Act of 1978 any unpaid portion of their prepetition un- _ tages to the debtor. 
(the “Bankruptcy Code”), U.S.C. Title 11, secured debts. However, if the debtor is When a corporate debtor seeks to liqui- 
which simplified bankruptcy procedures, a corporation or a partnership, i.e, not date, in some cases it may be preferable 
the importance of assignments was greatly an individual, it is not entitled to a dis- for the debtor to make an assignment, as 
diminished, and in recent years the assign- charge of its debts under Ch. 7.7 opposed to filing a Ch. 7 bankruptcy case, 
ment procedure had been seldom used in In contrast to Ch. 7, Ch. 11 allows debt- for anumber of reasons. While bankruptcy 
Florida and little understood, except by a__ ors to remain in business while attempting _cases are generally heard in the federal bank- 
few attorneys practicing in the area of to reorganize and restructure their finan- ruptcy courts, jurisdiction in assignment 
debtor-creditor law. cial affairs by formulating a“plan of reor- cases is in the Florida circuit courts. As 
The primary justification for revivingthe ganization.” As opposed to Ch. 7, if the bankruptcy proceedings are often delayed 
assignment procedure through the enact- Ch. 11 debtor is a corporation or partner- _ by increasingly overcrowded dockets in the 
ment of the revised statute is that the as- ship and a plan of reorganization is con- bankruptcy courts and as a result of heavy 
signment may, in some cases, be a faster, firmed by the bankruptcy court,thedebtor caseloads handled by many of the Ch. 7 


THE FLORIDA BAR JOURNAL/OCTOBER 1987 39 


panel trustees, faster hearings may be ob- 
tained in state court in many parts of Flor- 
ida. Assignments may be particularly ad- 
vantageous in rural areas of the state, in 
which access to bankruptcy courts is se- 
verely limited due to long distances, as 
much as several hundred miles, to the bank- 
ruptcy courts, which are scattered in a few 
urban areas throughout the state. !2 

In addition, assignments are generally 
simpler and more informal than Ch. 7 pro- 
ceedings, when, for example, the trustee 
is armed with far-reaching avoiding 
powers,!3 which, if exercised, could result 
in complex, expensive and time-consuming 
litigation. '4 

Another major difference between assign- 
ments and bankruptcy concerns the treat- 
ment of secured creditors in such proceed- 
ings. In an assignment, unlike bankruptcy, 
there is no automatic stay.'5 Accordingly, 
the secured creditor’s ability to enforce its 
rights under state law is not impaired by 
the filing of the assignment. The absence 
of an automatic stay provision should not 
overly concern a liquidating corporate 
debtor with no equity in collateral secur- 
ing its debts. 


Law Practice Master blows the briefs 


Analysis of the Revised Florida 
Assignment Statute 

Like former F.S. Ch. 727, the revised 
assignment statute is fundamentally a pro- 
cedural law. Unlike the former law, the new 
law clearly delineates the procedure re- 
quired to invoke and to terminate the 
court’s jurisdiction, the powers of the court, 
the respective duties of the assignor and 
assignee, and the procedure for filing claims 
against the estate. In addition, unlike the 
former law, the new law specifically ad- 
dresses the effect of an assignment on the 
rights of secured creditors; but the statute 
generally preserves and does not interfere 
with the substantive rights of such credi- 
tors under state law, e.g., Article 9 of the 
Uniform Commercial Code (F.S. Ch. 679). 

F.S. §727.04 outlines the procedures for 
commencement of the assignment proceed- 
ings. The debtor/assignor assigns all of its 
property, i.e., all real and personal prop- 
erty as well as any intangible assets, to the 
assignee, so that the assignee may reduce 
the estate to cash and distribute the pro- 
ceeds to the assignor’s creditors. To be ef- 
fective, the assignment must be made in 
writing, must be irrevocable by its terms, 
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must be executed by the debtor/assignor 
and by the assignee, and must be notarized. 
The statute prescribes a model assignment. 
form. F.S. §727.04(1)(b). The statute also 
provides model forms for schedules to be 
annexed to the assignment, including a list 
of the assignor’s creditors and their claims 
and a list of the assignor’s exempt and non- 
exempt property. F.S. §727.04(1)(d). If the 
assignor is a corporation, the filing of the 
assignment should be authorized by a reso- 
lution of the board of directors.'6 Stock- 
holder approval is generally not necessary.!7 

Within 10 days after delivery to the as- 
signee of the executed assignment, the as- 
signee is required to record the original as- 
signment (but not the schedules) in the pub- 
lic records of the county in which the as- 
signor had its principal place of business 
and to record a certified copy in each 
county in which assets of the estate are lo- 
cated. F.S. §727.04(2)(a). In addition, 
within the same time period, the assignee 
must file a petition in the office of the clerk 
of the circuit court in the county in which 
its place of business, or chief executive of- 
fice, if it has more than one place of busi- 
ness, is located. The petition must include 


the competition. 


the name and address of the assignor and 
of the assignee, a copy of the assignment 
and schedules, and a request that the court 
set a bond for the assignee in an amount 
not less than double the liquidation value 
of the assets as set forth in the schedules. 
The assignee must then file with the clerk 
the bond in the amount set by the court. 
F.S. §727.04(2)(b). 

The assignee is required to publish no- 
tice of the assignment in a newspaper of 
general circulation published in the county 
in which the petition is filed and in any 
other county in which the assignment is 
required to be recorded. The notice must 
be published once a week for four con- 
secutive weeks, the first notice to be pub- 
lished within ten days after filing of the 
petition. In addition, the assignee is re- 
quired to mail the same notice to ali known 
creditors within 20 days after filing of the 
petition. F.S.§727.11(1). The prescribed 
form of notice is set forth in F.S. §727.11(2). 

Like a trustee in bankruptcy or a re- 
ceiver, an assignee enjoys the status of a 
“lien creditor,” from the time of the as- 
signment, under F.S. §679.301(3). Thus, an 
assignee has priority over the holder of a 
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security interest unperfected as of the time 
of the assignment and has the power to 
avoid any such unperfected security inter- 
est. F.S. §727.05 recognizes and preserves 
the assignee’s status as a lien creditor by 


While the assignment statute 
does not include an automatic 
stay, F.S. §727.05 accomplishes 
some of the same objectives 
without affecting the 
substantive rights of creditors 


prohibiting any levy, execution or attach- 
ment against the assignor’s personal prop- 
erty in the possession, custody, or control 
of the assignee, except in the case of a se- 
cured creditor enforcing its rights in col- 
lateral under F.S. Ch. 679. 

F.S. §727.05 also recognizes that the un- 
secured creditor’s exclusive remedy against 
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the assignee is to file a claim against the 
estate. Although unsecured creditors of 
course would not be precluded from ob- 
taining a judgment against the debtor, such 
creditors generally would not obtain a judg- 
ment under the circumstances because the 
debtor’s assignment of all of its assets to 
the assignee would render moot the effect 
of such judgment. While the assignment 
statute, unlike the Bankruptcy Code, does 
not include an automatic stay, F.S. §727.05 
accomplishes some of the same objectives 
without affecting the substantive rights of 
creditors. 

F.S. §727.08, derived from New York’s 
assignment statute,!® sets forth the duties 
of the assignee, including the responsibil- 
ity to collect and reduce to money the assets 
of the estate, by suit or by public or pri- 
vate sale; to examine the assignor concern- 
ing its financial affairs within 30 days after 
the filing date; to provide notice to credi- 
tors; to conduct the business of the assignor 
for limited periods if in the best interest 
of the estate; to employ at the expense of 
the estate attorneys, accountants, apprais- 
ers, auctioneers or other professional per- 
sons when necessary to assist the assignee 
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in carrying out his duties; to examine the 
validity and priority of all claims; to aban- 
don assets which are burdensome or of in- 
consequential value to the estate; to pay 
dividends to creditors; and to file with the 
court interim and final reports of receipts 
and disbursements. 

The assignee is also authorized to insti- 
tute actions on behalf of the estate, desig- 
nated “supplemental proceedings.” F.S. 
§727.10. Supplemental proceedings are similar 
to adversary proceedings filed in connection 
with bankruptcy cases,!9 are governed by 
the Florida Rules of Civil Procedure, and 
are heard by the same judge assigned to 
the main case. F.S. §727.10(2). Supplemen- 
tal proceedings include actions by the as- 
signee to recover money or other assets of 
the estate; to determine the validity, prior- 
ity, or extent of a lien or other interest in 
property; to subordinate or avoid an un- 
perfected security interest pursuant to the 
assignee’s rights as a lien creditor under 
F.S. §679.301; and to avoid any convey- 
ance or transfer void or voidable by law.”° 
F.S. §727.10(1). 

The assignor’s duties are to assist the as- 
signee in the administration of the estate; 
to deliver to the assignee all assets of the 
estate, including the assignor’s books and 
records; and to submit to an examination 
by the assignee. F.S. §727.07. 

Although former F.S. §727.08 required 
the assignee to petition the circuit court 
for letters of discharge, former F.S. Ch. 
727 contained no other provisions regard- 
ing court regulation of the assignment F.S. 
§727.09;, also derived from New York 
law,?! cures this deficiency by setting forth 
in detail the powers of the circuit court in 
an assignment proceeding. These powers in- 
clude the power to enforce the provisions 
of F.S. Ch. 727; to set, approve and recon- 
sider the amount of the assignee’s bond; 
to authorize the business of the assignor 
to be conducted for limited periods by the 
assignee if in the best interest of the estate; 
to determine claims against the estate and 
exemption claims by the assignor; to de- 
termine supplemental proceedings brought 
by the assignee; to approve the assignee’s 
final report and distributions; to approve 
fees paid to the assignee and to professional 
persons retained by the assignee; to hear 
motions to close or reopen the estate; to 
discharge the assignee upon the comple- 
tion of his duties; and to punish by con- 
tempt any failure to comply with the pro- 
visions of F.S. Ch. 727. 

All claims other than claims of secured 
creditors, which arose prior to the date of 


filing of the petition, must be filed in writ- 
ing with the assignee within 120 days from 
the filing date in order to be entitled to a 
distribution from the assignee. F.S. §727.12. 
The assignee or any party in interest may 
file objections to claims, which are heard 
by the court upon 20 days’ notice. All 
claims properly filed with the assignee and 
not disallowed by the court shall consti- 
tute allowed claims entitled to distribution 
from the estate. F.S. §727.13. 

F.S. §727.14 sets forth priorities of claims 
for distribution purposes. After secured 
creditors receive the proceeds from the dis- 
position of their collateral, less any rea- 
sonable, necessary expenses incurred by the 
assignee in preserving or disposing of such 
collateral, other allowed claims receive dis- 


bond. The assignee’s discharge releases him 
from any duties, liabilities and responsi- 
bilities as assignee. F.S. §727.16(3),(4). 


Conclusion 

Unlike the former statute, revised F.S. 
Ch. 727 clearly sets forth the procedures 
to be followed by the assignor, assignee 
and creditors in an assignment proceeding 
and provides for plenary regulation of such 
proceedings by the circuit court. The as- 
signment is a viable alternative to Ch. 7 
bankruptcy proceedings, especially when 
the debtor is a relatively small corporation 
contemplating termination of its business 
and has assets remaining for liquidation 
and distribution to unsecured creditors af- 
ter liens of secured creditors are satisfied. 


Unlike the former law, the new law 
clearly delineates the procedure required to invoke 
and to terminate the court’s jurisdiction, the powers of 
the court, the respective duties of the assignor and 
assignee, and the procedure for filing claims against the estate 


tribution on a pro rata basis in the follow- 
ing order of priority: (1) administrative ex- 
penses; (2) taxes; (3) wages accrued within 
90 days of the filing date or cessation of 
the assignor’s business, whichever occurs 
first, up to $2,000; (4) deposits up to $900 
for each individual; and (5) unsecured 
claims, including deficiency claims of se- 
cured creditors. The priorities for wages 
and deposits are derived from Bankruptcy 
Code §§507(a)(3) and 507(a)(6), respec- 
tively.22 Any residue remaining after all al- 
lowed claims have been satisfied is paid 
to the assignor. 

Upon distribution of all assets of the es- 
tate, the assignee files with the court a pe- 
tition for discharge together with a final 
report setting forth all receipts and disburse- 
ments. F.S.§727.16(1),(2). A final hearing 
is held upon 20 days’ notice by mail to the 
assignor and all creditors, which notice 
must include a summary of all receipts and 
disbursements of the estate. F.S. §727.11(5). 
Upon approval of the final report, the court 
discharges the assignee and releases his 
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In determining whether to liquidate by as- 
signment, bankruptcy or some other means, 
the debtor’s attorney should consider the 
location and size of the debtor; whether 
the debtor is a corporation, partnership or 
individual; the amount of assets compared 
with debts; the extent of personal liability 
of the debtor’s principals; the proximity 
of the nearest bankruptcy court; the re- 
spective backlogs in bankruptcy court and 
in circuit court; the number of creditors; 
the presence or absence of strong opposi- 
tion from creditors; the extent of secured 
debt and of equity that the debtor may have 
in collateral securing such debt; and the 
existence of transfers subject to avoiding 
powers of the trustee in bankruptcy. De- 
pending on how these factors are resolved, 
an assignment under the new Florida law 
may be a more efficient, more economi- 
cal, and less painful way to “bury” an in- 
solvent debtor. Bj 
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In this age of regulation, administrative 
agencies seem to have tremendous power 
over the everyday lives of the state’s citi- 
zens. Real or apparent, that power can be 
most frightening when the agency is act- 
ing in an adjudicatory capacity, determin- 
ing a citizen’s rights under laws admini- 
stered by that same agency. It often seems 
that the agency holds all the cards; after 
all, it makes the preliminary decision and 
the citizen has to challenge that action; it 
can rely on the courts to give great weight 
to its interpretation of the statutes and rules 
it implements; often it will have greater fi- 
nancial and manpower resources than the 
citizen; and (perhaps most importantly) it 
issues the final order after an administra- 
tive hearing. 


Background of the APA 

In large part, the adoption of the Ad- 
ministrative Procedure Act in 1974 and sub- 
sequent judicial interpretation of the APA 
have curbed the excesses that admittedly 
existed in the past. Most agencies have 
learned to function well within the restric- 
tions of the APA and have, in fact, bene- 
fitted from the establishment of procedural 
guidelines applicable to the decisionmak- 
ing process. Unlike most laws of such far 
reaching impact, the APA contains no state- 
ment of legislative intent or purpose. How- 
ever, the purposes of the act become clear 
when its provisions are considered in toto. 

In particular the APA was meant to pro- 
vide an impartial forum for the resolution 
of disputes between citizens and adminis- 
trative agencies, thus giving citizens a more 
clearly defined role in the decisionmaking 
process. That goal has been achieved 


Beyond Ex Parte Communications 
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through the implementation of a number 
of specific provisions in the act, such as 
the establishment of an independent Divi- 
sion of Administrative Hearings to pro- 
vide impartial hearing officers, ! the require- 
ment that an agency may not reject a find- 
ing of fact in a hearing officer’s recom- 
mended order unless it determines that the 
finding was not based on competent sub- 
stantial evidence or that the proceedings 
did not comply with essential requirements 
of law,? the provision that after referral 
of a proceeding to DOAH the referring 
agency may take no further action except 
as a party litigant so long as DOAH re- 
tains jurisdiction,’ and the prohibition on 
ex parte communications with the decision 
maker.* 

In the 13 years since its adoption, the 
APA has generated a tremendous amount 
of litigation with the resultant creation of 
a significant body of case law. The provi- 
sion restricting ex parte communications 
has resulted in practically no cases. This 
might lead one to believe that the require- 
ment is of little importance. In fact, it is 
very important in creating a climate in 
which impartiality can flourish. 


The Basis of the Ex Parte 
Prohibition 

Black’s Law Dictionary defines ex parte 
as an act done for or on behalf of only 
one party. In general, the law does not fa- 
vor actions taken ex parte and puts severe 
restrictions on such proceedings. Under the 
APA, ex parte communications or proceed- 
ings are in direct conflict with the purpose 
of the act to provide for an open, accessi- 
ble, factually based decisionmaking process. 
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Such communications are particularly sus- 
pect when they occur between staff of the 
affected agency and the agency head who 
is responsible for issuing a final order. Un- 
der any circumstances, agency staff can be 
expected to have a tremendous influence 
on the agency head; when that natural in- 
fluence occurs in a vacuum, without the 
countervailing influence of the other af- 
fected parties in the proceeding, it is per- 
fectly reasonable to suspect that the final 
decision of the agency head will not meet 
standards of impartiality required under 
the APA. 

In a dissenting opinion in Hershaw v. 
Kelly, 440 So.2d 2 (Fla. Sth DCA 1983), 
Judge Sharp articulated the basis of the 
prohibition on ex parte communications: 

In proceedings where a due process type of 
hearing is required, the finder of fact must make 
its determination on the basis of the record and 
evidence presented at the hearing. ... The person 
entitled to a due process type of hearing must 
be given an opportunity to confront and cross- 
examine adverse witnesses.... Ex parte contacts 
defeat both basic principles. 

This is why ex parte contacts with decision 
makers are condemned upon proof that they 
were made, without necessity to show prejudice. 
Id. at 8. 


Ex Parte Communications Under 
the APA 

Cognizant both of these due process re- 
quirements and of the general public policy 
favoring impartiality in the administrative 
decisionmaking process, the framers of the 
APA included a provision prohibiting cer- 
tain ex parte communications: 
(1) In any proceeding under s. 120.57, no ex 


parte communication relative to the merits, 
threat, or offer of reward shall be made to the 


agency head, after the agency head has received 
a recommended order, or to the hearing officer 
by: 


(a) An agency head or member of the agency 
or any other public employee or official engaged 
in prosecution or advocacy in connection with 
the matter under consideration or a factually 
related matter. 


(b) A party to the proceeding or any person who, 
directly or indirectly, would have a substantial 
interest in the proposed agency action, or his 
authorized representative or counsel. 


Nothing in this subsection shall apply to advi- 
sory staff members who do not testify on behalf 
of the agency in the proceeding or to any rule- 
making proceedings under s. 120.54.5 

The act goes on to require that any hear- 
ing officer © who receives an ex parte com- 
munication shall place such written com- 
munications or a memorandum regarding 
oral communications on the record and ad- 
vise all parties accordingly; allow parties 
so requesting within 10 days the opportu- 
nity to rebut the ex parte communications; 
and, if the hearing officer deems necessary, 
withdraw from the proceeding.’ 

The ban on ex parte communications 
set forth in §120.66 is interesting as much 
for the contacts that are not covered as 
for those that are covered. The ban ap- 
plies to the agency head and to any member 
of the agency staff or other public employee 
“engaged in prosecution or advocacy in con- 
nection with the matter under considera- 
tion.”® It does not, however, apply to staff 
members who do not litigate or testify on 
behalf of the agency. Those staff members 
may consult with the agency head, after 
the agency head has received the recom- 


mended order from the hearing officer, with 
impunity. Obviously, the attorney who has 
handled the case for the agency would be 
precluded from communicating with the 
agency head, since that person has been 
involved in a prosecutorial or advocacy role 
for the agency. However, other staff attor- 
neys, including the agency’s general counsel 
in many cases, would be exempt from the 
proscription on ex parte communications. 
Likewise, other technical staff members not 
participating actively in the proceeding may 
legally advise or communicate with the 
agency head. Finally, an agency head may 
communicate even with agency staff in- 
volved in the proceeding prior to the time 
the hearing officer forwards the recom- 
mended order to the agency. 

The question that must be asked then 
is whether §120.66 provides adequate pro- 
tection in administrative proceedings 
against the exercise of undue influence by 
ex parte communications. Clearly, the 
answer is that it does not, at least as with 
respect to the ultimate decision of the 
agency head.? Agency staff may still have 
access to the agency head that is denied to 
others. And, in fewer situations, members 
of the general public (including parties to 
the proceeding) may be able to influence 
substantially the agency head before the 
hearing officer has entered a recommended 
order. 

This is not meant to suggest any evil in- 
tent on the part of Florida’s public officials. 
Instead, it is merely human nature. Agency 
heads hire and train their staffs. Staff mem- 


bers naturally share and reflect the phi- 
losophy of their agency head. Likewise, 
agency heads are elected or appointed to 
be particularly responsive to public opin- 
ion. These influences, however, may be in- 
consistent with the purpose of the ex parte 
rule. 

At least one state agency has voluntarily 
gone beyond the restrictions of the APA on 
ex parte communications to reduce further 
the possibility of having agency decisions 
following administrative hearings based on 
anything other than’ the record of the 
proceeding. The Department of Environ- 
mental Regulation recognized many years 
ago that the letter of the law, as stated in 
§120.66, might be inadequate. As a result, 
that agency, over the years, implemented a 
number of internal procedures intended to 
supplement the statutory requirements of 
the APA. Over time, those requirements 
have evolved, and it is likely that they will 
continue to evolve. To date, these proce- 
dures remain informal and have not been 
reduced to formal rules. However, the 
experience of the Department of Environ- 
mental Regulation (DER) may provide a 
model for other agencies to follow or, 
ultimately, for statutory modifications. 


Process Followed in Entering Final 
Orders 

Before explaining the additional restric- 
tions imposed by DER on ex parte com- 
munications, it is necessary to understand 
the process followed by DER in reviewing 
recommended orders and entering final or- 
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ders under F.S. §120.57. DER has a fairly 
large legal staff. The staff attorneys are re- 
sponsible for handling both permitting and 
enforcement cases generated by DER’s du- 
ties under the various statutes it imple- 
ments. The general counsel of the depart- 
ment generally does not participate in the 
direct management or handling of any 
cases, but is responsible for overall man- 
agement of the office and, more signifi- 
cantly, advising and representing the agency 
head in entry of final orders. 

Agency staff members, other than legal 
staff, participate in a number of ways. As 
with most administrative agencies, they rep- 
resent the primary source of technical ex- 
pertise and are frequently called upon to 
serve as expert witnesses. In addition, the 
staff is continually expected to provide tech- 
nical guidance for the agency head. In many 
areas before the agency, the agency head 
can also expect to receive public comment 
in the form of letters or phone calls urging 
a particular position. 

The agency head at DER is thus exposed 
to several avenues of communication out- 
side the formal administrative proceeding 
and record that might influence the ulti- 
mate decision. The agency’s general counsel 
has direct access to the agency head and 
directly participates in the formulation of 
final agency action. In most cases, the gen- 
eral counsel actually drafts the final order 
for the agency head’s signature.!° Other 
members of the agency staff who have not 
been involved in the administrative pro- 
ceeding may be called upon to provide tech- 
nical advice both before and after the sub- 
mission of a recommended order to the 
agency. 

Finally, there will always be attempts by 
members of the public (including those par- 
ticipating in or substantially affected by the 
outcome of the administrative proceeding) 
to influence the agency head’s decision. For 
the most part, attorneys representing cli- 
ents in administrative hearings are familiar 
with the restrictions of the ex parte rule 
and do not attempt to communicate with 
either the hearing officer or the agency head 
outside the formal process. Frequently, how- 
ever, citizens either not represented by coun- 
sel or not formal parties to the adminis- 
trative proceeding attempt to contact the 
agency head outside the process provided 
for by the APA. 


Additional Restrictions Imposed by 
DER 

DER has adopted a number of proce- 
dural mechanisms not specifically required 


by §120.66 in an attempt to assure that the 
agency head will be able to consider rec- 
ommended orders without bringing to the 
case strong prejudices that one side or the 
other is correct. Probably the most impor- 
tant of these is the attempt to insulate the 
general counsel, as well as the agency head, 
from ex parte contacts. Thus, after a rec- 
ommended order is received from DOAH, 
the general counsel does not consult with 
the staff attorney or attorneys handling the 
case or the other staff members involved 
in presenting testimony to the hearing of- 
ficer. Likewise, the general counsel does 
not participate in drafting exceptions to 
a recommended order. This degree of in- 
sulation is possible, in part, because the 
general counsel does not usually become 
involved directly in any cases and because 
there is a level of intermediate supervisory 
attorneys providing guidance for the staff 
attorneys and participating in case man- 
agement. Obviously this process would be 
difficult to implement in an agency with 
a very small legal staff. 

These self-imposed restrictions on con- 
tacts are not applied to the general counsel 
prior to receipt of the recommended or- 
der. The general counsel can and does par- 
ticipate in certain aspects of case manage- 
ment, particularly as it relates to making 
policy decisions for the agency. However, 
in those rare instances when that partici- 
pation is significant and ongoing, the gen- 
eral counsel generally designates another 
agency attorney to assist the agency head 
in preparing a final order. 

Precautions taken to insulate the secre- 
tary of DER from contacts regarding a pend- 
ing case go even further. Although the APA 
does not prohibit communications with the 
agency head until after the hearing officer 
has forwarded a recommended order to the 
agency, the DER secretary has applied 
those restrictions from the time a request 
for an administrative hearing is filed. Of 
course, the bar on ex parte contacts dur- 
ing the pendency of the administrative hear- 
ing cannot be complete. The agency head 
is responsible for setting policy and can- 
not shed that duty simply because a hearing 
is taking place. At a minimum, the agency 
head must be available to discuss any set- 
tlement proposals that might be made dur- 
ing the course of the proceeding. 

Within these constraints, the DER sec- 
retary has always attempted to minimize 
all contacts regarding pending administra- 
tive cases. In addition to keeping contacts 
with agency staff to a minimum, the secre- 
tary has generally declined to discuss such 
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cases with newspaper reporters. All corre- 
spondence to the secretary on a pending 
proceeding was screened and generally re- 
ferred to other agency personnel to draft 
a response. Most often that response was 
limited to a statement that the secretary 
would be entering a final order in the case 
upon receipt of the recommended order 
and would fully review and consider the 
record of the proceeding at that time. Cer- 
tain controversial cases generated a high 
volume of mail addressed to either the Gov- 
ernor or other high level public officials. 
When that correspondence was forwarded 
to DER for preparation of a response, it 
was treated in the same manner as corre- 
spondence addressed to the secretary. 
Section 120.66 does not appear to re- 
quire an agency head to withdraw from 
consideration of a case under any circum- 
stances.!! Nor does it place the agency head 
under any obligation to place ex parte com- 
munications on the record and allow op- 
portunity for rebuttal. DER has extended 
those provisions to the agency head of its 
own accord, however. Such extreme pre- 
cautions have rarely been necessary at DER 
since the secretary has been scrupulous in 


limiting the allowable communications in 
advance. In at least one case, however, the 
secretary recused herself and designated the 
assistant secretary as agency head for pur- 
poses of entering a final order.!2 This action 
was taken not because of an illegal ex parte 
contact, but because the secretary had 
become personally and directly involved in 
an ultimate permitting decision and in dis- 
cussing and defending that position before 
various interest groups. Clearly, §120.66 
would not have precluded the secretary 
from entering the final order in that case. 
Her decision to recuse herself, however, 
avoided even the appearance of bias or par- 
tiality. 


Conclusion 

In determining which communications 
between agency staff or other interested 
persons and the agency head should be 
avoided, a delicate balance must be struck 
between assuring an impartial and unbi- 
ased decision and maintaining the public’s 
access to the agency head. To some ex- 
tent, the facts of any particular case must 
dictate that answer. In reaching that bal- 
ance, however, DER has generally come 
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down on the side of restricting many oth- 
erwise allowable contacts to assure that the 
agency’s final order is based solely on the 
record of the proceeding below and the ul- 
timate policy decisions of the agency head. 


'FLA. STAT. §120.65 (1986 Supp.). 

2FLA. STAT. §120.57(1)(b)9 (1986 Supp.). 

3Fia. Stat. §120.57(1)(b)3 (1986 Supp.). 

Stat. §120.66 (1985). 

SFia. Stat. §120.66(1) (1985). 

®Interestingly, this provision appears to be 
limited to hearing officers. While subsection (1) 
of F.S. §120.66 applies to both hearing officers 
and agency heads, subsection (2) makes no men- 
tion of agency heads. 

TFia. Stat. §120.66(2) (1985). 

8Fia. Stat. §120.66(1)(a) (1985). 

9The opportunity for undue influence to be 
exerted on the hearing officer certainly exists, 
particularly when the hearing officer is also a 
member of the agency staff. However, most ad- 
ministrative agencies now utilize hearing officers 
from the Division of Administrative Hearings. 
The use of independent DOAH hearing officers 
significantly reduces the likelihood of ex parte 
communications affecting the recommended or- 
der. 

On occasion, this function may be per- 
formed by a staff attorney other than the attorney 
representing the agency before the hearing offi- 
Cer. 

Fa. Stat. §120.71(1) (1985), entitled “Dis- 
qualification of agency personnel,” provides, how- 
ever, that “any individual serving alone or with 
others as an agency head may be disqualified 
from serving in an agency proceeding for bias, 
prejudice or interest....” 

'2Environmental Coalition of Southwest Flor- 
ida v. Department of Environmental Regulation, 
8 F.A.L.R. 317 (Final Order Entered October 
16, 1985). 
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Criminal Law 


Logical Logos/Legal Relevancy: 
A Look at the Williams Rule in Florida 


Part | 


by Judge John E. Fennelly and Robert J. Watson 


Proper use of evidence indicative of un- 
charged or collateral crimes in criminal tri- 
als has long troubled attorneys, trial judges 
and appellate panels. Recent controversy 
over admission of “pattern” evidence in sex 
abuse prosecutions has generated exten- 
sive discussion in several recent Florida 
appellate decisions. 

This article will be devoted to a discus- 
sion of the historical evolution of such evi- 
dence in Florida case law. The article also 
will discuss a proposed solution to the prob- 
lem posed by admission of “propensity” 
or “course of conduct” evidence. In short, 
the writers will propose that such evidence 
be admitted but only with strict procedural 
safeguards designed to ensure both sub- 
stantive and procedural fairness to defen- 
dants. 


Historical Analysis 

Any discussion of the area of similar fact 
evidence must begin with the landmark case 
of Williams v. State, 110 So.2d 655 (Fla. 
1959). Williams sought reversal of his con- 
viction for rape arguing that the trial court 
had improperly admitted testimony con- 
cerning an incident occurring six weeks 
prior to the charged offense. The prior in- 
cident involved William’s apprehension in 
the back seat of a female’s car at the same 
situs as the charged incident. The victim in 
the charged case gave testimony that Wil- 
liams had, prior to the rape, also concealed 
himself in the back seat of her car. The 
state also introduced evidence in the form 
of an alleged statement by Williams to law 
enforcement in which Williams initially con- 


tended that, while the sexual activity was 
consensual, he had entered the second ve- 
hicle under the mistaken impression that 
it was his brother’s vehicle. In his own de- 
fense, Williams, while contending that the 
intercourse was consensual, testified and 
denied making any post arrest statement 
to police officers. 

In resolving this issue, the Florida Su- 
preme Court delivered a historical exposi- 
tion of both Florida and English common 
law decisions addressing the issue of col- 
lateral crime evidence. The court’s analysis 
began with the basic premise that “any fact 
relevant to prove a fact in issue is admissible 
in evidence unless precluded by some spe- 
cific rule of exclusion.” Jd. at 658. Evidence, 
therefore, is not excludable “merely because 
it relates to similar facts which point to 
the commission of a separate crime.” /d. 
at 659. The test was established as one of 
broad admissibility subject to limitations 
forbidding use when related “solely to char- 
acter or propensity.” Restated, propensity 
standing alone is less probative than preju- 
dicial and is legally irrelevant. 

The approach to collateral crime evi- 
dence articulated in Williams was subse- 
quently codified when the Evidence Code 
was promulgated. Indeed, the sponsors’ 
note clearly reflects this intent.! The com- 
ment also contains a proposed four-part 
test to determine admissibility: (1) The evi- 
dence must be relevant and in proof of the 
instant case or some material fact or facts 
in issue; (2) it must not have as its sole 
purpose to show bad character; (3) it must 
not have as its sole purpose to show pro- 


pensity; and (4) its admission must not be 
precluded by some other specific excep- 
tion or rule of evidence. Thus, as of the 
adoption of the code, Florida continued 
its adherence to a broad rule of admissi- 
bility for collaterai crime evidence. 


Traditional Uses of Similar Facts 

®@ Proving the State’s Case and Antici- 
pating Defenses 

One use of similar fact evidence is in pres- 
entation of evidence during the state’s case 
in chief as proof of elements of the crime 
or as anticipatory rebuttal of possible de- 
fenses. The state can, for example, in a prose- 
cution employ collateral crime evidence on 
the issue of consent in proof of lack of con- 
sent. As indicated previously, the state was 
permitted, in Williams, to introduce evi- 
dence concerning collateral crimes in its 
own case: the evidence consisting of a prior 
entry to a vehicle was relevant, in the Su- 
preme Court’s view, on the issue of consent. 

The more recent case of Hodge v. State, 
419 So.2d 346 (Fla. 2d DCA 1982), con- 
tinued to approve this particular applica- 
tion of the Williams rule. Hodge was tried 
and convicted of two counts of sexual bat- 
tery upon his step-daughter in violation of 
F.S. 794-011(4)(b) and (e). Over the de- 
fendant’s objection, the state, in its case 
in chief, was allowed to introduce evidence 
concerning prior sexual batteries upon the 
victim when she was 11. In addition, the 
trial court admitted evidence of the defen- 
dant’s sexual assaults upon his natural 
daughter when she was 10. The state, in 
securing admission of the evidence, ad- 
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vanced two theories of relevance: pattern 
of criminality and consent. In a thought- 
ful opinion, then district court Judge 
Stephen Grimes, speaking for the major- 
ity, initially expressed deep concern over 
admission of “pattern evidence.” Jd. at 347. 
In affirming, however, the court felt the 
second theory announced, consent, was ap- 
propriate. In the court’s view, the state 
“could not run the risk of assuming that 
lack of consent would not be an issue.” 

@ Rebutting Defenses Presented 

Use of Williams rule evidence has also 
been approved when employed to rebut af- 
firmative defenses. 

One example of such use is provided by 
the case of Rossi v. State, 416 So.2d 1166 
(Fla. 4th DCA 1982). Rossi, accused of kid- 
napping and sexual battery, reasonably 
raised the defense of insanity. The defen- 
dant contended that his action resulted 
from “an isolated and temporary break- 
down.” /d. at 1168. The state, in rebuttal, 
secured admission that Rossi had, 10 years 
previously, committed an almost identical 
offense in New York. In both cases the de- 
fendant had first incapacitated the victims 
and then told them he would help them 


obtain medical treatment. In both instances 
the victims accepted his offer, and then 
he had assaulted them. In approving ad- 
mission of the earlier New York assault, 
the Fourth District noted the identical fact 
patterns. In view of the defense raised, the 
evidence of modus operandi was relevant 
to a material issue, sanity. 

Use of Williams rule evidence has also 
been approved when the defense of alibi 
has been raised. Alford v. State, 307 So.2d 
433 (Fla. 1975), provides a clear illustra- 
tion of this use of collateral crime evidence. 
Alford, charged with rape and murder, de- 
fended on a theory of alibi. At trial and 
in rebuttal, the state introduced evidence 
that the defendant and another man had 
attempted to engage in homosexual behav- 
ior immediately prior to the crime. /d. at 
436-438. The Supreme Court found the evi- 
dence was relevant to rebut the defense of 
alibi: to place the defendant at the scene 
of a crime in which he denied any involve- 
ment. Ina more recent case, Cotita v. State, 
381 So.2d 1146 (Fla. Ist DCA 1980), cert. 
den. 392 So.2d 1373 (Fla. 1983), the de- 
fendant was charged with committing a 
lewd or lascivious act upon his five-year- 
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old daughter. The defendant, through the 
testimony of his mother and father, raised 
the defense of alibi. This testimony placed 
the defendant at his mother’s house when 
the alleged acts occurred. The state, in re- 
buttal, introduced evidence that the defen- 
dant had committed the same act upon two 
other young girls 10 months earlier. The 
similar fact assaults also occurred at the 
same location as the charged act. Noting 
first that the use of Williams rule testimony 
was not restricted to the issue of identity, 
Id. at 1149, the First District found the 
evidence relevant, and probative of a ma- 
terial issue, alibi. Jd. at 1147. 


The Requirement of Similarity 

®@ Classical Identity: Criminal Logos and 
Other Status Symbols 

When the state attempts to prove a de- 
fendant’s identity in an instant case by 
proof of commission of other acts with simi- 
lar modes of operation, the courts have 
been much more stringent in their require- 
ment of similarity, and indeed have held 
that mere similarity is not enough. The simi- 
lar facts offered must be both similar and 
have unique character. Illustrative is Drake 
v. State, 400 So.2d 1218 (Fla. 1981), in 
which the defendant was tried and con- 
victed of first degree murder. The evidence 
at trial established that the defendant met 
the decedent at a lounge and left with her. 
The decedent’s friends thought she was leav- 
ing the lounge to smoke marijuana with 
the defendant. Neither the defendant nor 
the decedent returned, and the decedent 
was never seen alive again. Six weeks later 
the decedent’s body was found substantially 
unclothed with her hands tied behind her 
back. 

At trial, the state introduced two simi- 
lar fact patterns. In one fact pattern, the 
state proved that the defendant had, 20 
months earlier, met a victim at a lounge 
and offered her morphine. The defendant 
and the victim left the lounge; the defen- 
dant injected the victim with morphine, de- 
manded payment for the drug and stripped 
the victim, tying her hands behind her back 
when payment was not forthcoming. The 
defendant then violated the victim with a 
broomstick and a bottle, ultimately chok- 
ing her to give her a “good rush.” The vic- 
tim ultimately escaped while the defendant 
slept. 

In the second fact pattern, the state 
proved that two months before the instant 
offense, the defendant became angry at a 
woman he was dating, threw her on a bed, 
tied her hands behind her back, struck her 
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several times in the abdomen and at- 
tempted intercourse. 

The Florida Supreme Court held that 
admissibility must be based not only upon 
similarity, but on “the unusual nature of 
the factual situation being compared.” Jd. 
at 1219. The court noted that “the points of 
similarity must have some special character 
or be so unusual as to point to the Defen- 
dant.” It is noteworthy that the court 
necessarily found the similarities between 
the instant case and one of the offered 
similar fact patterns insufficient for admis- 
sion: 


The Florida Supreme Court 
held that admissibility must be 
based not only upon similarity, 

but on “the unusual nature of 
the factual situation being 
compared” 


(1) The defendant met both victims at a 
lounge; 

(2) Drug use with each victim was sug- 
gested; 

(3) Disrobing of each victim was indi- 
cated; 

(4) Each victim’s hands were tied behind 
her back. 

For fuller understanding of Drake, how- 
ever, it must be read with Chandler v. State, 
442 So.2d 171 (Fla. 1983). In Chandler, 
the defendant killed the husband and wife 
by beating them with a blunt object in a 
wooded area behind their home. The cou- 
ples’ hands were tied behind their backs, 
and they had been stabbed several times 
in the back. Articles were apparently sto- 
len from their home. To prove identity of 
the defendant as the perpetrator of the 
crimes charged, the state offered proof the 
defendant had, several years earlier, ab- 
ducted a man in Texas, taken him to a re- 
mote area, tied his hands behind his back 
and beaten him with a blunt instrument. 
The court, while recognizing that the com- 
mon points between the charged crimes and 
the similar fact evidence may not individu- 
ally establish a common modus operandi, 
felt that the total effect of the common- 


ality established a “unique pattern of crimi- 
nal activity....” Id. at 173. 

In the more recent case of Peek v. State, 
488 So.2d 52 (Fla. 1986), the Florida Su- 
preme Court reversed, per curiam, first de- 
gree murder, sexual battery, and unauthor- 
ized use of a motor vehicle convictions be- 
cause of improper use of similar fact evi- 
dence. The similar fact evidence tended to 
prove the defendant’s commission of a prior 
assault on an elderly woman. The sexual 
battery at trial involved the sexual battery 
and first degree murder of a young woman. 
The charged crime and the collateral of- 
fense occurred within two months of each 
other in Winter Park, Florida, and both 
victims were white females who were raped 
by the defendant. There were no other re- 
ported similarities, and the dissimilarities 
noted by the court rendered the similar fact 
evidence inadmissible. Jd. at 55-56. It is 
worthy of mention that Peek, Drake, and 
Chandler involved the identity issue, and 
the Supreme Court in each case held to 
the requirement of showing a unique pat- 
tern of criminal activity as a condition prece- 
dent to admissibility. 

@ Emerging Pattern Evidence: Patterns 
in the Sand 

As discussed below, the Drake require- 
ment of similarity and uniqueness is still 
required in some jurisdictions before ad- 
mission of similar fact evidence on any issue 
can be admitted; however, several jurisdic- 
tions have candidly admitted the relaxed 
rule for admission of similar fact evidence 
in sex offense cases. The Texas Court of 
Criminal Appeals in the recent case of Mor- 
gan v. State, 692 S.W. 2d 877, fn. 6 
(Tex.Cr.App. 1985), observed “(t)he degree 
of similarity required is not so great here 
as when identity is the material issue and 
the extraneous offenses are offered to prove 
modus operandi.” The Supreme Court of 
North Carolina in State v. Arnold, 333 S.E. 
2d 34, 37 (N.C. 1985), observed that “(t)his 
Court has been quite ‘liberal in admitting 
evidence of similar sex crimes’ under this 
exception (citation omitted).”2 

No court has yet expressly to allow ad- 
mission of evidence which is offered merely 
to show propensity; however, interesting 
rationales have been offered as a basis for 
admission of similar fact evidence. Simi- 
lar fact evidence has been admitted in recent 
cases to show defendants’ “lustful atti- 
tude,”3 “lustful inclination,“ “pattern of 
activity,”> “unnatural attention,” “de- 
praved sexual instinct,”” “continuous pat- 
tern of molestation” and “lewd disposi- 
tion,”® “emotional propensity for sexual 
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deviance,”? and a “coercive system.”!0 It 
would be argued that each of the ration- 
ales is different than mere propensity for 
bad acts or criminal conduct, but rather 
proof of propensity for a particular type 
of conduct which is probably believed by 
jurists to be peculiar in and of itself, and 
though not specifically stated, a type of 
behavior more likely to be repeated than 
other antisocial acts. This unstated prem- 
ise, if it exists, may not have scientific foun- 
dation.!! 

Clearly most states do not require unique- 
ness in patterns of similarity to admit simi- 
lar fact evidence in sex cases, and this is 
most especially true when the victims are 
small children. Most often no showing of 
acriminal “signature” or “logo” is required 
and often the fact patterns are significantly 
dissimilar. Illustrative is the recent North 
Carolina case of State v. DeLeonardo, 340 
S.E. 2d 350 (N.C. 1986), in which evidence 
of the defendant’s sexual acts with his three- 
year-old daughter were admitted into trial 
on charges of sexual molestation of his nine- 
and 12-year-old sons. 

An apparent minority of jurisdictions 
have not relaxed the requirement of show- 
ing unique patterns as a condition prece- 
dent to admission of similar fact evidence. 
The Supreme Court of Connecticut re- 
cently held in State v. Rogers, 508 A.2d 
11, 13 (Conn. 1986), that unless the simi- 
lar fact pattern shows sufficient uniqueness 
to establish a criminal “signature,” the preju- 
dicial effect of admitting the similar fact 
pattern outweighs the probative value as 
a matter of law. In a case shortly follow- 
ing Rogers, the Connecticut Supreme 
Court held in State v. Morowitz, 512 A.2d 
175 (Conn. 1986), that “the two offenses 
must be sufficiently distinctive and unique 
...” and the distinctive combination of ac- 
tions which form the “signature” or modus 
operandi of the crime, must in essence es- 
tablish a “criminal logo.” 
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The Supreme Court of Appeals of West 
Virginia in State v. Dolin, 347 S.E. 2d 208, 
218 (W.Va. 1986), recently held that col- 
lateral crimes evidence is not admissible 
to show a “system,” because the term “sys- 
tem” is too broad to permit any rational 
analysis. The Dolin court also ruled that 
collateral sex offenses are not admissible 
to show a defendant’s “lustful disposition” 
because, in essence, such proof is not more 
probative than prejudicial. Jd. at 215. 
Bolden v. State, 720 P.2d 957 (Alaska App. 
1986), a recent decision of the Court of 
Appeals of Alaska, involved allegations of 
sexual offenses on the defendant’s daugh- 
ters. The state called other minor victims 
to testify to purported similar fact patterns. 
The Court of Appeais of Alaska held to 
the standard that the offenses must be “suf- 
ficiently similar and possess a sufficiently 
high degree of common features with the 
act charged where they warrant the infer- 
ence that if the Defendant committed the 
acts he committed the act charged.” Jd. at 
961. The Bolden court reversed, finding that 
the fact patterns did not meet the standard, 
which is essentially a requirement of unique- 
ness. 

The Supreme Court of Kentucky in 
Adcock v. Commonwealth, 702 S.W. 2d 
440 (Ky. 1986), reversed multiple convic- 
tions, including a rape conviction, by ap- 
plying the similarity and uniqueness require- 
ment as a precondition to admission of a 
similar fact pattern. In State v. Fishnick, 
378 N.W. 2d 272, 280 (Wisc. 1985), in the 
Supreme Court of Wisconsin in a sex of- 
fense case involving the identity issue re- 
quired such similarity between the case at 
bar and the similar fact pattern as to es- 
tablish an imprint of the defendant. 

The Cotita decision, previously dis- 
cussed, is notable in another respect: its 
approval of the admission of Williams rule 
testimony to establish a “pattern of crimi- 
nality.”!2 Use of Williams rule testimony 
in this manner has generated considerable 
controversy and will be the subject of fur- 
ther discussion in this article. 

In a similar vein, the earlier case of Gos- 
sett v. State, 191 So.2d 281 (Fla. 2d DCA 
1966), arguably approved use of Williams 
rule testimony to establish “pattern.” A 
closer reading of the facts belies that con- 
clusion. The defendants in the case were 
charged as principals to sexual battery. The 
defendant’s wife was charged as an aider 
and abettor. In their case, both defendants 
raised the affirmative defense of alibi. The 
evidence of “pattern” was, therefore, ar- 
guably relevant to disprove a material fact 


put in issue by the evidence pattern: the 
defendant’s presence at, and participation 
in, the crime. This material issue is of 
necessity, raised by the defense of alibi. BJ 


Part II of this column will be published in 
the November issue of The Florida Bar 
Journal. 


'6 Fra. Stat. ANN Sponsors’ Note (1976). 

2 See also, State v. Sturgis, 328 S.E. 2d 456 
(N.C. App. 1985). 

3Gibbs v. State, 394 So.2d 231, 232 (Fla. 
Ist D.C.A. 1981). 

4Russell v. Commonwealth, 482 S.W. 2d 
584 (Ky. 1972). 

5 Pendleton v. Commonwealth, 685 S.W. 2d 
549 (Ky. 1985). 

®Crawford v. State, 696 S.W. 2d 903 (Tex. 
Cr. App. 1985). 

7 Jenkins v. State, 474 N.E. 2d 84 (Ind. 1985); 
Brackens v. State, 480 N.E. 2d 536 (Ind. 1985). 

8People v. Stewart, 226 Cal. App. 3d 202 
(Cal. App. 2Dist. 1986). 

9State v. Beck, 726 P.2d 227 (Ariz. App. 
1986). 

01 ittle v. State, 725 P.2d 606 (Okla. Cr. 1986). 

'! See Dolin v. State, 347 S.E. 2d 208, fn. 10 
(W.Va. 1986). 

'2Cotita v. State, 381 So.2d 1146, 1147 (Fla. 
Ist D.C.A. 1980), cert. den. 392 So.2d 1373 (Fla. 
1983). 
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Trial Lawyers’ Forum 


Res Ipsa Loquitur: 


Will it Remain a Whisper in 
Florida Medical Negligence? 


In the 20th century, the doctrine of “res 
ipsa loquitur” has been increasingly applied 
in medical negligence cases, arguably to 
overcome the real or imagined “conspiracy 
of silence” among the medical community. 
While the doctrine clearly applies in 
Florida medical negligence cases, as a rule 
of evidence it does not “speak for itself.” 
If relied upon in Florida to prove a medical 
negligence case, the doctrine establishes a 
permissible inference of negligence, but 
does not raise a rebuttable presumption. ! 
The doctrine simply places upon the 
defendant the burden of going forward to 
rebut the permissible inference and thus 
does not mandate judgment against the 
defendant, even if no evidence is offered 
to rebut the inference. 

Res ipsa loquitur is generally applicable 
in Florida if the following two components 
are present in the case: (1) the alleged 
incident is one that would not, in the 
ordinary course of events, occur without 
negligence, and (2) the instrumentality 
allegedly causing the injury was under the 
defendant’s control.2 A chronological re- 
view of Florida decisions construing these 
two components in medical negligence 
cases proves beneficial to the practitioner 
in determining whether the doctrine 
bespeaks liability in any given medical 
negligence case. 


Negligence 

The threshold inquiry for res ipsa 
loquitur in medical negligence cases is 
whether the alleged cause of injury is one 
that does not ordinarily occur without 


by Robert J. McDermott and Andrew B. Sasso 


negligence. This component was 
exhaustively examined by Florida’s 
Supreme Court in Foster v. Thornton, 170 
So. 459 (Fla. 1936). A chiropractor 
allegedly used undue force in performing 
an adjustment which, according to the 
pathologist, resulted in death caused by a 
ragged tear in the lateral sinus three- 
quarters of an inch long.’ The court found 
the doctrine to be inappropriate in an 
action against a physician for negligence, 
stating that a physician’s error, 
unskillfulness, or negligence in diagnosis 
or treatment of a patient would not be 
proven even if the patient continued to 
suffer, grew worse, or died. According to 
the court’s reasoning, since a malpractice 
action attacks the professional character 
and reputation of the defendant, the 
evidence should “point conclusively” to 
negligence. 

Four years after Foster, the Supreme 
Court decided Grubbs v. McShane, 198 
So. 208 (Fla. 1940), involving a physician’s 
alleged negligent treatment of phlebitis by 
using heat, resulting in blisters and, 
ultimately, ulcers. Again, the Supreme 
Court found that the doctrine could not be 
used against a physician for careless treat- 
ment. In arriving at these opinions, the 
Supreme Court apparently was concerned 
with the effect that the doctrine could have 
on the “healing arts” by making physicians 
insurers of the success of their work. 

Note that these earlier decisions were 
actions against physicians, and not against 
health care institutions. This distinction 
materialized in West Coast Hospital 
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Association v. Webb, 52 So.2d 803 (Fla. 
1951), an action against an institution by 
a patient who received while unconscious 
serious burns, unrelated to treatment, 
which could not be explained by hospital 
personnel. Allowing the patient to rely 
upon the doctrine in charging an institution 
with responsibility, the Florida Supreme 
Court reasoned that Foster and Grubbs 
were distinguishable because these cases 
brought into question the exercise of a 
physician’s professional skill. The court in 
West Coast Hospital Association reasoned 
that if direct proof of negligence was 
unavailable and no conclusion could be 
drawn except that the defendant was 
negligent, then the doctrine was found to 
be justified. Here the court first established 
the necessity for a health care provider to 
explain the reason for the injury or death, 
creating an adverse inference against the 
provider in the absence of an acceptable 
explanation. 

Initially, this expansion of the doctrine 
to institutions did not impact upon the 
actions of physicians, as seen in the 
subsequent Supreme Court cases of Hine 
v. Fox, 89 So.2d 13 (Fla. 1956), and 
Crovella v. Cochrane, 102 So.2d 307 (Fla. 
Ist DCA 1958). The decision in Hine, an 
action brought against a physician for 
burns, stated in part that negligence would 
not be presumed against a professional, 
but must be proven. Crovella affirmed a 
summary judgment in which an 
obstetrician was cleared of negligence in 
rendering a diagnosis of nonpregnancy. 
The court cited Foster and Hine for the 


proposition that the doctrine could not 
generally be used if negligence was charged 
in diagnosis or treatment. 

By contrast, the doctrine was allowed 
against an institution in South Florida 
Hospital Corporation v. McCrea, 118 
So.2d 25 (Fla. 1960). In an action against 
a hospital and its agents, the plaintiff sued 
for fractures of both arms, allegedly from 
a fall while under anesthesia in the recovery 
room. The defendant countered that the 
injury was self-inflicted and caused by 
convulsions. Even though the cause of 
injury was unknown, the introduction of 
specific negligence evidence did not prevent 
reliance upon the doctrine, and the plaintiff 
prevailed. 

In a continuing effort to restrict the 
application of the doctrine against 
physicians, Trotter v. Hewett, 163 So.2d 
510 (Fla. 3d DCA 1964), involved a patient 
who sustained a fractured jawbone during 
the removal of a wisdom tooth. Reiterating 
the principle that a bad result does not 
raise an inference of negligence, the 
appellate court found the facts not 
sufficient to raise an inference of negligence 
or to invoke the doctrine. 

Another decision, Anderson v. Gordon, 
334 So.2d 107 (Fla. 3d DCA 1976), rejected 
the plaintiffs contention of entitlement to 
an instruction on the doctrine for a 
physician’s alleged misapplication of an 
accepted surgical procedure in a reduction 
mammoplasty resulting in necrosis. The 
district court of appeal stated at page 109 
that: 

To be entitled to an instruction on the 
application of the doctrine of res ipsa loquitur, 
plaintiff’s proofmustshowthatthecircumstances 
eliminate every other conclusion save that the 
defendant was at fault. See McKinney Supply 
Co. v. Orovitz, Fla. 1957, 96 So.2d 209 and 


Martin v. Powell, Fla.App.1958, 101 So.2d 610. 
Further, in medical malpractice actions the rule 
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may be invoked only where a layman is able 
to say as a matter of common knowledge and 
observation that the consequences of the 
professional treatment were not such as 
ordinarily would have followed if due care had 
been exercised. The rule, however, may not be 
applied where expert medical evidence is required 
to show not only what was done, but how and 
why it occurred since the question is then outside 
the realm of the layman’s experience. See Annot., 
162 A.L.R. 1265, 1269 (1946). Last, the fact that 
the treatment was unsuccessful or terminated 
with poor or unfortunate results does not of 
itself raise an inference of negligence nor is it 
sufficient to invoke the doctrine of res ipsa 
loquitur. Trotter v. Fewet, Fia. App. 1964, 163 
So.2d 510. 


In this decade, Chenoweth v. Kemp, 396 
So.2d 1122 (Fla. 1981), reasoned that the 
trial court did not err in failing to give an 
instruction on the doctrine, when a patient 
underwent a hysterectomy allegedly 
resulting in damage to the ulnar region of 
the left arm. Rather, the court said the 
doctrine was not applicable unless the 
circumstances of the injury are such that 
“in light of past experience, negligence is 
the probable cause and the defendant is 
the probable actor.” 

Interestingly, the first acknowledgment 
that the doctrine was applicable to 
physicians as well as institutions appeared 
in Borghese v. Bartley, 402 So.2d 475 (Fla. 
Ist DCA 1981). In Borghese the patient 
entered a hospital for aorto-coronary 
bypass surgery, including removal of veins 
from the upper left thigh for grafting onto 
the coronary arteries. This procedure 
resulted in a “full thickness burn” to the 
lower left leg, probably caused by the 
electrocautery equipment. The district 
court of appeal found inter alia that the 
doctrine applied against a “health care 
provider,” if injury is outside the scope of 
medical treatment or diagnosis, and 
“negligence is the probable cause and the 
defendant is the probable actor.” 
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Lastly, in Marrero v. Goldsmith, 486 
So.2d 530 (Fla. 1986), the court found the 
doctrine applicable against physicians even 
if the plaintiff presented direct evidence 
of negligence. Here the patient underwent 
simultaneous operations by one surgeon 
for a hemorrhoidectomy, and by another 
surgeon. for a tummy tuck and removal 
of a cyst. The patient subsequently 
experienced numbness, weakness and pain 
in the left arm, diagnosed as brachial 
plexapathy due to incorrect arm 
positioning during surgery. The court 
found that in a medical negligence case, 
the plaintiff can produce some direct 
testimony of departure from the standard 
of care without jeopardizing an instruction 
on the doctrine’s inference. It was pointed 
out, however, that the doctrine may be 
rejected when the plaintiff can introduce 
“enough direct evidence of negligence to 
dispel the need for the inference.” 


Control 

If a health care provider is found to have 
been the cause of an incident which does 
not ordinarily occur without negligence, 
the plaintiff must still prove that the 
instrumentality causing the injury was 
under the health care provider’s exclusive 
control. It is difficult to imagine a situation 
in which the defendant has more control 
over the plaintiff than in the relationship 
between patient and health care provider. 
While under such control, the patient often 
does not know what instrumentality caused 
the injury or even who caused the injury; 
therefore, the courts have carved out 
exceptions to the sole and exclusive control 
component. 

West Coast Hospital. Association 
illustrates an early exception to the 
traditional control component for an 
unconscious patient. In sum, the Supreme 
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Court at page 804 explained: “Certainly, 
the instrument that caused her injury was 
in the absolute control of the personnel 
of the institution, and she did not know 
and could not have known what apparatus 
was used in injuring her.” 

This case relieved the plaintiff from the 
burden of proving what instrumentality 
caused the injury, merely requiring the 
health care institution to be in exclusive 
control of the plaintiff at the time of the 
injury. 

Further refining the theory of control, 
the court in Roth v. Dade County, 71 
So.2d 169 (Fla. 1954), found that when 
there was no proof that a patient or 
attending nurses were under exclusive 
control of a hospital, the doctrine did not 
apply against the hospital. Roth involved 
an unconscious patient who received burns 
during confinement in a hospital while 
attended by the patient’s doctor and nurses. 
Likewise, in Hine, the court found that 
the doctrine would not support an 
inference of negligence when the thing 
causing the injury was not in the 
defendant’s complete control, when the 
injury was attributed to another, or when 
there was no evidence of negligence. Hine 
involved a patient who suffered burns when 
a cautery instrument broke while a 
physician was removing moles from her 
face, but no facts existed to show that the 
physician had sole and exclusive control 
of the instrument or that the physician was 
negligent. In fact, the court reasoned that 
the liability, if any, foralatent defect would 
be on the manufacturer of the instrument. 

Additionally, in South Broward Hospi- 
tal District v. Schmitt, 172 So.2d 12 (Fla. 
2d DCA 1965), the district court of appeal 
found that a requested instruction on the 
doctrine was properly denied when a 
patient fell from an examining table in a 
hospital emergency room. The patient 
alleged that she could not remember 
anything and, therefore, must have been 
unconscious at the time of the fall. Again, 
the doctrine was rejected because the 
patient failed to establish that she was 
completely helpless or senseless at the time 
of her fall, or that the defendant had 
control of the means by which she was 
injured. 

After almost two decades of limiting 
jury instruction on the doctrine, the tradi- 
tional control component once again re- 
laxed. In an infection case, Southern 
Florida Sanitarium and Hospital, Inc. v. 
Hodge, 215 So.2d 753 (Fla. 3d DCA 1968), 
a patient entered the hospital for diagnostic 


testing requiring an injection in the arm. 
The arm developed clots caused by 
inflammation of a vein(thrombophlebitis). 
The trial court’s decision to allow an 
instruction on the doctrine was found to 
be justified, since the diagnostic testing 
causing the infection was under the 
hospital’s control through its employees. 
Moreover, in Troupe v. Evans, 366 
So.2d 139 (Fla. Ist DCA 1979), a patient 
suffered a ruptured spinal disc while 


allegedly in the exclusive control of the 
hospital’s employees during simultaneous 
surgery on her hand and on a perianal 
fistula. Reversing the lower court’s decision 
granting summary judgment, the appellate 
court stated that if the patient proved that 
injuries occurred in the operating room, 
then someone in the operating room was 
negligent and the doctrine applied. 
However, the plaintiff’s allegation that 
the doctrine should be applied in a case 
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of open heart surgery resulting in injury 
to the patient’s 11th cranial nerve due to 
improper positioning of the head during 
surgery was rejected in Guzman v. Faraldo, 
373 So.2d 66 (Fla. 3d DCA 1979). Simply, 
it was not established that the surgeon had 
the plaintiff’s positioning under his con- 
trol, nor could the plaintiff establish more 
than a possibility that the injury was caused 
by the surgery. 

Finally, in Marrero, in which the plain- 
tiff sued two surgeons, an anesthesiologist, 
and a hospital for damages, the court re- 
laxed the control element of the doctrine and 
adopted “California res ipsa” as applied 
to an unconscious patient. Although the 
plaintiff settled with the hospital prior to 
trial, the court’s ruling in this case can be 
understood through the following 
language, quoted from a California case: 

The control at one time or another, of one 
or more of the various agencies or 
instrumentalities which might have harmed the 
plaintiff was in the hands of every defendant 
or of his employees or temporary servants. This, 
we think, places upon them the burden of initial 
explanation. Plaintiff was rendered unconscious 
for the purpose of undergoing surgical treatment 
by the defendants; it is manifestly unreasonable 
for them to insist that he identify any one of 
hom as the person who did the alleged negligent 
act. 

With this case, Florida’s Supreme Court 
began to establish a rationale of placing 
the burden upon the defendant to explain 
or pay, in an attempt to counteract the 
medical community’s “conspiracy of 
silence.” 


F.S. §768.45(4) 

In addition to case law on the doctrine, 
Florida Statute §768.45(4) speaks to the 
issue of prima facie evidence in a medical 
malpractice action: 

The existence of a medical injury shall not 
create any inference or presumption of negligence 
against a health care provider, and the claimant 
must maintain the burden of proving that an 
injury was proximately caused by a breach of 
the prevailing professional standard of care by 
the health care provider. However, the discovery 
of the presence of a foreign body, such as a 
sponge, clamp, forceps, surgical needle, or other 
paraphernalia commonly used in surgical, 
examination, or diagnostic procedures, shall be 
prima facie evidence of negligence on the part 
of the health care provider. 


The only reported case analyzing this 
statute’s effect is Borghese, in which the 
plaintiff sued the hospital, the surgeons, 
and other agents present in the operating 
room. At the trial level, a summary 
judgment was entered for the defendant, 
the court finding that the doctrine did not 


apply and that F.S. §768.45(4) abolished 
the doctrine in medical negligence cases. 
This ruling was reversed by the district 
court of appeal, which stated at page 477: 

It is our determination that §768.45(4) is 
essentially a codification of the existing rule 
regarding the use of res ipsa loquitur in medical 
malpractice cases; and that the term medical 
injury contained in the statute refers to an injury 
sustained as a direct result of medical treatment 
or diagnosis, and does not encompass injuries 
totally unrelated thereto. 

Therefore, the plaintiff was entitled to 
rely upon the doctrine if it could be 
established “that her injury occurred while 
she was under the complete control of the 
physicians and/or hospital personnel, that 
the injury was unrelated to the surgical 
procedure or other medical treatment, and 
that the injury would not normally occur 
in the absence of negligence.” 


Res Ipsa’s Future Voice 

In 1863, a barrel of flour fell from a 
warehouse window and injured a 
pedestrian. During arguments of counsel, 
the Latin phrase “res ipsa loquitur” was 
used to demonstrate that the “thing speaks 
for itself.” Simply, this new doctrine stood 
for the proposition that a reasonable 
conclusion could be drawn that the 
defendant was probably liable if an unusual 
incident occurred. 

The doctrine has gained great acceptance 
since 1863, but in medical negligence cases, 
as a form of circumstantial evidence, an 
instruction on the doctrine is still difficult 
to obtain. Currently, the Florida Standard 
Jury Instruction in Civil Cases, Instruction 
4.6, provides as follows: 

If you find that the circumstances of the occur- 
rence were such that, in the ordinary course 
of events, it would not have happened in the 
absence of negligence, and that the 
instrumentality causing an injury was in the 
exclusive control of the defendant at the time 
it caused the injury you may infer that the 
defendant was negligent unless, taking into 
consideration all of the evidence in the case, you 
conclude that the occurrence was not due to any 
negligence on the part of the defendant. 

The concurring opinion in Marrero 
points out the limits of the main holding’s 
adoption of California res ipsa in placing 
the burden on the defendant. This 
concurrence highlights the doctrine’s 
uncertain future, emphasizing that the 
decision is restricted to a narrow range of 
medical negligence cases in which there are 
injuries to a part of the patient not involved 
in the surgery. 

Undoubtedly, Marrero will encourage 
patients to seek an instruction on the 
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doctrine in medical negligence cases. Thus, 
with the passage of time and the increasing 
complexity of medical science, a gradual 
erosion of barriers to an instruction on the 
doctrine should occur, giving res ipsa 
loquitur a voice louder than a whisper. B) 


'Marrero v. Goldsmith, 486 So.2d 530 (Fla. 
1986), in which the doctrine of res ipsa loquitur 
was explained as arule of evidence which permits 
but does not compel an inference of negligence. 

2Goodyear Tire & Rubber Co. v. Hughes 
Supply, Inc., 358 So.2d 1339 (Fla. 1978). A third 
component not discussed in this article generally 
required for the application of the doctrine is 
that the plaintiff must himself be free of 
negligence. In some states that have adopted the 
comparative negligence rule, res ipsa loquitur 
may be utilized even if the plaintiff is negligent. 
In Dyback v. Weber, 500 N.E.2d 8 (Ill. 1986), 
the court held that the adoption of comparative 
negligence negated the old rule that the plaintiff 
could not have the benefit of res ipsa loquitur 
if the occurrence was caused in part by his own 
fault. See also other cases in accord: Tipton v. 
Texaco, Inc., 103 N.M. 689, 712 P.2d 1351 
(1985); Cyr v. Green Mountain Power Corp., 
145 Vt. 231, 485 A.2d 1265 (1984). 

3 See also Foster v. Thornton, 160 So.490 (Fla. 
1934) and Foster v. Thornton, 152 So. 667 (Fla. 
1933). 

4 Borghese citing Chenoweth at 1125. 

5Ybarra v. Spangard, 25 Cal. 2d 486, 154 P.2d 
687 (1944). 

6 Byrne v. Boadle, 2 Hurist & C. 722, 159 Eng. 
Rep. 299 (1863). 
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Family Law 


AIDS. 
Acquired Immune Deficiency Syndrome. 
The reality of this transmittable, deadly 

virus may invade the province of the fam- 
ily law practitioner with a Medusa of legal 
issues. Florida currently has the third larg- 
est incidence of reported AIDS cases in 
the U.S.! In an interview with this author 
on July 15, 1987, Dr. Georges Metellus, a 
human services resource specialist in charge 
of AIDS surveillance in Dade County for 
the Florida Department of Health and Re- 
habilitative Services, indicated that the num- 
ber of reported AIDS cases in Florida has 
doubled each year. Dr. Metellus explained 
that AIDS is no longer confined to the ho- 
mosexual and intravenous drug user popu- 
lations, but is now being transmitted 
through heterosexual contact. He stated 
that 15.6 percent of Florida’s current AIDS 
patients are heterosexual. --~ 

Although the concept of terminal or 
debilitating illness is not new to the arena 
of marital law, the added factor of the ease 
of transmission of AIDS means that the 
attorney may begin to see AIDS related 
situations and be faced with a client, op- 
posing party or child who is suffering from 
this terminal disease. 

The cost of treatment of AIDS should 
not be taken lightly. In 1986, grant money 
totalling $15.3 million from the Federal De- 
partment of Health Resources Services Ad- 
ministration was divided among Miami, 
New York, San Francisco and Los Ange- 
les—the top four cities for AIDS cases—to 
maintain AIDS programs in those cities.” 
The practitioner must consider an individ- 
ual’s need for long term health care, in- 
cluding the need for transportation to or 


The Potential Impact of AIDS 


by Shelley M. Mitchell 


relocation to a treatment center for the dis- 
ease. 

Because AIDS can potentially befall 
either party or the children of a dissolu- 
tion or modification proceedings, numer- 
ous issues including alimony, equitable dis- 
tribution, child support, child residency and 
visitation may be affected. The disease may 
cause increased health care costs and an 
infringement of earning capacity which can 
significantly affect both need and ability 
to pay. Because AIDS can be sexually trans- 
mitted, the concept of fault may be bandied 
about with much furor. However, it may 
be factually impossible to prove fault in- 
asmuch as the incubation period for the 
disease is indefinite and unknown.’ 


Effect upon Financial Issues 

F.S. §61.08(2)(c) provides that the physi- 
cal and emotional condition of each party 
should be considered in determining an 
award of alimony. Case law is replete with 
examples of awards of permanent periodic 
alimony to a spouse who is ill, disabled 
and, therefore, incapable of self-support.* 
However, the court may more specifically 
award a spouse relief directed to medical 
expenses. For example, the First District 
Court of Appeal in Schiffhauer v. Schiff- 
hauer, 485 So.2d 838 (Fla. Ist DCA 1986), 
addressed the issue of the trial court hav- 
ing imposed upon a husband the obligation 
of paying all reasonable future medical 
costs which the wife would incur as a re- 
sult of a herpes condition that the court 
found the husband had transmitted to the 
wife. The appellate court upheld the trial 
court’s award finding that such an award 
was not too broad as it was limited to the 
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reasonable expenses of one single ailment 
which the husband had transmitted to the 
wife. 

When the payor spouse is significantly 
ill, the recipient spouse may wish to seek 
lump sum alimony rather than payments 
of permanent periodic alimony which ter- 
minate upon death. The case of Hartley 
v. Hartley, 399 So.2d 1126 (Fla. 4th DCA 
1981), allowed the trial court to consider 
properly the payor spouse’s ill health in 
determining an award to the wife of lump 
sum as opposed to periodic alimony. 

Because the courts may consider both 
adultery and any “factor necessary to do 
equity and justice between the parties” in 
a determination of alimony,° the practi- 
tioner must consider the possibility of al- 
legations of fault. Aside from the technical 
problem of proving fault, the practitioner 
may face questions of public policy. Is there 
room in our system of equity for punish- 
ing a spouse who has transmitted the dis- 
ease to a mate by accordingly adjusting ali- 
mony up or down? Will public policy allow 
one to exercise a defense to alimony that 
would place an errant spouse at the mercy 
of public assistance? The Fourth District 
Court of Appeal, en banc, in Green v. 
Green, 501 So.2d 1306 (Fla. 4th DCA 
1987), has already given us a clear indica- 
tion that the consideration of fault should 
be in direct proportion to its economic im- 
pact upon the parties and the marriage. 

More likely, in cases involving individu- 
als with AIDS, alimony will continue to 
be decided along traditional lines of need 
and ability to pay, but the notions of “jus- 
tification” for equitable distribution may 
be expanded. The Williamson® and Noah’ 


cases certainly provide room for an attempt 
to use the alleged fault of transmitting 
AIDS and the resulting economic impact 
to slice a greater piece of the equitable dis- 
tribution pie. 


Child Related Issues 

Although AIDS is not transmitted by 
casual or everyday family contact,’ the is- 
sue of the possibility of transmission of the 
disease from parent to child (or even from 
child to parent) may arise accompanied by 
much hysteria. There is no simple solution 
other than to provide both the court and 
the parties with expert opinion and advice. 

Certainly, in determining an award of 
child support, the increased medical ex- 
penses of a child who has AIDS should 
be sufficient to remove the amount of child 
support awarded from the new mandatory 
guideline amounts. There may be no other 
time when the need is greater for the par- 
ties jointly to support their child. 


Conclusion 

The practitioner may wonder, after hear- 
ing a client detail an account of high-risk 
behavior (intravenous drug use, unpro- 
tected sexual intercourse outside a monoga- 
mous relationship and homosexual rela- 
tions),? whether the possibility of one or 
either parties having contracted AIDS 


should be considered. Concealment of 
AIDS, exposure to AIDS or of high risk 
behavior may possibly be deemed conceal- 
ment of a material fact. (F.S. §384.24 (1986) 
provides that it is unlawful for any person 
who knowingly has the AIDS virus to have 
sexual intercourse with any person who has 
not been informed of the presence of the 
virus) and, therefore, a violation of the 
Rules of Professional Conduct. 

Further information about AIDS is avail- 
able from the Florida Department of 
Health and Rehabilitative Services and 
from the U.S. Public Health Service. The 
July / August issue of The Florida Bar Jour- 
nal contains an excellent factual explana- 
tion of AIDS in Leslie Reicin Stein’s article, 
“AIDS - An Employer’s Dilemma.” 33 


'3,000 Broward AIDS cases likely by 1990. 
The Miami Herald, July 13, 1987, at 12A, col. 
1 


21d. 

3July 15, 1987, interview with Dr. Georges 
Meétellus. Dr. Metellus reported one case with 
an apparent incubation period of 14 years! 

4See Laman v. Laman, 490 So.2d 985 (Fla. 
5th D.C.A. 1986); Pepper v. Pepper, 388 So.2d 
1342 (Fla. 3d D.C.A. 1980); and Catches v. 
Catches, 354 So.2d 133 (Fla. Ist D.C.A. 1978). 

SFia. Stat. §61.08 (1), (2). 

6367 So.2d 1016 (Fla. 1979). 

7491 So.2d 1124 (Fla. 1986). 

8SuRGEON GENERAL'S REPORT ON ACQUIRED 


Immune Dericiency SYNDROME, U.S. Department 
of Health and Human Services. 
9 Id. 
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Workers’ Compensation Law 


One of the most pressing issues in our 
society today is providing care and aid to 
persons who cannot provide for themselves 
because of physical or mental disability. 
The area of Florida workers’ compensa- 
tion has taken great strides over the years 
to ameliorate this problem as it affects the 
injured worker. The issue of “attendant 
care,” while often overlooked, is still vig- 
orously litigated. 

Although there are time limitations for 
filing claims,' the workers’ compensation 
law requires an employer to furnish to the 
employee “such medically necessary reme- 
dial treatment, care, and attendance by a 
health care provider and for such period 
as the nature of the injury or the process 
of recovery may require....”2 Although at- 
tendant care services fall within the statu- 
tory coverage, this service has long been 
overlooked as one that is compensable 
mainly due to the injured employee’s lack 
of awareness that it is covered by workers’ 
compensation insurance. 


Defined 

Attendant care services include those ren- 
dered not only by a registered nurse in a 
hospital and home setting, but also by a 
licensed practical nurse, nonskilled atten- 
dant and members of the employee’s family. 

An injured employee will not be enti- 
tled to attendant care services unless they 
are recommended or requested by the em- 
ployee’s physician, the employer or the car- 
rier has or should have notice of the ne- 
cessity for nursing services, or the injured 
employee requests these services.? 

Attendant care services rendered to an 
injured employee by a registered nurse are 


Attendant Care Services by Family Members: 
An Overlooked Benefit 


by Douglas H. Glicken 


generally not controversial because regis- 
tered nurses are usually requested by a phy- 
sician and their necessity is, therefore, not 
often questioned. 


Services: Gratuitous or 
Compensable 

The most common question is whether 
attendant care services performed by fam- 
ily members of an injured employee are 
compensable under workers’ compensation. 

This issue has been debated for many 
years—specifically, which services provided 
by a family member are compensable and 
which are not. Initially, it was held that a 
family member’s services fell within the pa- 
rameters of the statute if they were beyond 
ordinary household services normally pro- 
vided gratuitously by the family member* 
and were medically necessary. 

For many years, the courts denied pay- 
ment for these services because attendant 
care services provided by an immediate fam- 
ily member are normally and presumptively 
considered to be gratuitous.° 

To overcome that presumption it was 
necessary to show that the services were 
of a kind not ordinarily performed by one 
family member for another. It was held that 
the spouse had not overcome the presump- 
tion and thus did not get paid® even when 
a spouse prepared meals, cut the injured 
employee’s meat, helped him dress and 
bathe, drove him to therapy and helped 
the injured employee in and out of bed. 

Later cases continued to hold that a fam- 
ily member would not be paid for attendant 
care when the services they provided did 
not go beyond those normally provided gra- 
tuitously by family members. Ordinary 
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household services, such as shopping and 
cooking, have been considered gratuitous 
when performed by a spouse.’ 


Recently, the courts have taken a more 
enlightened view as to what services are 
to be considered compensable as attendant 
care. Compensable services now include 
dressing,® bathing,? administering medica- 
tion,!® driving,!! feeding,!2 and assisting 
with sanitary functions,!? among others. 
While it is still contended that housekeep- 
ing services are not covered,'4 it has been 
held that in analyzing a request for atten- 
dant care, the claimant’s need for the re- 
quested care must first be investigated. “[I]t 
is the need for, rather than the nature of 
the attendant services generated as a re- 
sult of a compensable injury which deter- 
mines whether those services are to be pro- 
vided by the employer/carrier.”!5 There- 
fore, even housekeeping functions can be 
compensable if it can be shown that the 
housekeeping services mitigate or relieve 
the effects of injuries that are personal to 
the injured worker, and the injured worker 
requires these services as a result of the 
injury. 

This line of reasoning, in its broad scope, 
creates entirely new avenues for determin- 
ing what services are covered. The em- 
ployer/ carrier now has a duty to investigate 
any and all of an injured employee’s po- 
tential medical needs occasioned by the ef- 
fects of the injury, including housekeeping 
services. 

After many years of attempting to ap- 
portion between the time spent performing 
household duties and statutory duties of 
remedial treatment care and attendance (be- 
cause the employer/ carrier only has to pay 


for attendant care and not ordinary house- 
hold duties!®) the courts recognized that 
this apportionment ignores the realities of 
most situations because the family mem- 
ber is usually doing two things at once.!7 
As long as family members are “on call” 
they can use their time as they please, in- 
cluding reading, knitting, sleeping and per- 
forming household chores. It is irrelevant 
that a family member can perform house- 
hold tasks while attending to the injured 
employee. Performing these activities in no 
manner alters the nature of the service the 
family member is providing or the need 
for the attendant care service. 

Pragmatically, it would not be possible 
for the employer/ carrier to hire outside at- 
tendant care for only a portion of the day. 
It would be necessary to hire a person for 
a full day or week. Furthermore, the out- 
side attendant would be paid for the entire 
period of time available, not just the ac- 
tual time spent helping. Therefore, family 
members can now be compensated for all 
of their hours even though some of the time 
may be spent actively doing ordinary house- 
hold chores and passively providing atten- 
dant care, as long as they are on call at all 
times. 

Family members can, therefore, perform 
a myriad of activities and still be compen- 
sated for attendant care services as long 
as they are also, in some manner, provid- 
ing attendant care services. 

The Florida Workers’ Compensation Act 
was not designed to burden family mem- 
bers with providing attendant services to 
injured employees. Therefore, family mem- 
bers’ services should be scrutinized to en- 
sure appropriate compensation for provid- 
ing an injured employee with a medically 
necessary and statutorily required service. 

It is not necessary that the family mem- 
ber providing the attendant care give up 
or suspend outside employment, if any, to 
be paid for attendant care services. A dis- 
tinction seems apparent when the family 
member who performs household tasks is 
not a member of the injured employee’s 
household.!9 It can be argued here that the 
household tasks are not a service they nor- 
mally provide because they do not live with 
the injured employee. Nor do they usually 
perform like services for the benefit of the 
household. Their performance of house- 
hold tasks is not gratuitous, therefore, and 
will be compensated. 

The same standard of scrutiny does not 
apply to nonfamily members providing at- 
tendant care services.2” Household services 
such as shopping, cooking, cleaning and 


lawn care are often considered compensa- 
ble when performed by nonfamily mem- 
bers. 

No matter how severe the injury or how 
apparent the need for attendant care may 
be, injured employees who are forced to 
take care of themselves will not be com- 
pensated for attendant care services.2! The 
theory is that when injured employees care 
for themselves, they have never actually 
used attendant services, and any reimburse- 
ment to them would be prohibited by the 
Workers’ Compensation Act that only al- 
lows reimbursement to an injured employee 
for an economic loss suffered.22 


Family members’ services 
should be scrutinized to ensure 
appropriate compensation for 
providing an injured employee 
with a medically necessary and 

statutorily required service 


Notice 

One of the primary reasons many injured 
employees do not receive compensation for 
family members who provide attendant 
care services is their lack of awareness that 
these services are covered by the act. Ordi- 
narily an injured employee is required to 
request such services from the employer/ 
carrier prior to the employer/carrier be- 
ing responsible for payment. Yet how can 
injured workers request these services if 
they do not know the act provides for at- 
tendant care services? 

Because the Workers’ Compensation Act 
is self executing by its very nature, the em- 
ployer/ carrier is required to provide all statu- 
tory benefits to deserving injured employ- 
ees. Therefore, a greater burden is placed 
on the employer/ carrier to investigate the 
need for attendant care services. In fact, 
an employer/carrier must provide atten- 
dant care services if the nature of the injury 
requires such services and the employer/ 
carrier has knowledge of the injury.23 The 
nature of the injury alone is often enough 
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to impute knowledge of the injured em- 
ployee’s need for att2ndant care services 
to the employer/carrier.24 Therefore, an em- 
ployer/carrier must offer or furnish atten- 
dant care services when it knows or should 
have known from facts discovered through 
a proper and diligent investigation that such 
benefits are due. This is a continuing obli- 
gation that requires an employer/ carrier 
to inform the injured employee of the right 
to attendant care services. 


Cost 

One can easily understand why employer/ 
carriers are often reluctant to provide at- 
tendant care services since historically the 
cost of such services over an extended pe- 
riod of time has amounted to a substantial 
expense to the employer/carrier. This is 
why the employer/ carrier often argues that 
these services are unnecessary. The costs 
of attendant care services provided by fam- 
ily members vary greatly: $43 per week?5 
to potentially $840 per week, and some- 
times even greater amounts. Over a year’s 
time, this service can cost the employer/ 
carrier in excess of $40,000. This amount 
is only for nonskilled home attendant care. 
Around-the-clock highly skilled R.N. care 
can cost in excess of $180,000 per year. 

Depending on the life expectancy of the 
injured employee, the lifetime cost of pro- 
viding attendant care can become quite sub- 
stantial. When one takes into account the 
valuable nature of the services provided and 
the sacrifice often made by family mem- 
bers in providing these services, the costs 
expended are actually quite inconsequen- 
tial. This is as it should be. The primary 
emphasis of the Workers’ Compensation 
Act is to offer each injured employee the 
best opportunity to achieve an optimal level 
of function and efficiency and to maintain 
the best quality of life possible. 


Evidence 

To prevail on a claim for attendant care 
services, the injured worker must present 
competent substantial evidence that the serv- 
ices are reasonable and medically neces- 
sary,’ that they requested the employer/ 
carrier to provide the services and the em- 
ployer/carrier failed to do so, or that the 
nature of the injury required such service, 
and the employer/carrier, having knowl- 
edge of the injury, neglected to provide 
them. The injured employee must also pre- 
sent competent substantial evidence that 
there was an actual performance of atten- 
dant care by a family member for each hour 
to be reimbursed, as well as the value of 


those attendant care services.?8 The evi- 
dence must not only support the number 
of hours of attendant care services, but also 
the type and the value of said services. 

Reasonableness and medical necessity 
can be established through a prescription 
or a report of a health care provider, 
through the testimony of the injured 
worker or family member, or by the very 
nature of the injury itself.2? Value of the 
services provided can be established 
through expert testimony of the reason- 
able cost of the service in the community 
in which the services are provided. This 
testimony can be given by an expert who 
has knowledge of the community standard 
for the various costs of providing atten- 
dant care services. 

In providing evidence, one must always 
remain aware of the need for the service, 
the nature of the service provided, and the 
quantity, quality duration and value of the 
service. 


Conclusion 

The self-executing obligation of the em- 
ployer/ carrier requires that appropriate at- 
tendant care services be provided to an in- 
jured employee to furnish that employee 
with the highest quality of life possible. Fur- 
ther, the compensation of family members 
for providing attendant care services is rea- 
sonable, logical and in accordance with the 
intent and purpose of the Workers’ Com- 
pensation Act in providing appropriate care 
and attention to badly injured and deserv- 
ing employees. 

In the future, the issue of attendant care 
services is going to gain greater awareness. 
Unfortunately, the ultimate cause for its 
notoriety will not be the importance of pro- 
viding needy injured employees with the 
quality of care that they deserve, but rather 
the monetary significance that will be 
placed on compensation for these services. 

Whatever the reason, compensation of 
family members for providing attendant 
care services is an issue that must be rec- 
ognized and resolved to ensure that each 
injured employee is provided with the care 
and aid that is necessary to relieve the ef- 
fects of his injuries and in accordance with 
the provisions and intent of the Workers’ 
Compensation Act. Bj 
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What can you do to help a 
lawyer friend who has a 
drinking problem? 


You don’t help by just covering up for 
your friend, pretending there isn’t a 
problem. People who have alcohol 
problems can’t begin to help themselves 
until they recognize they have a problem. 

You can help by honestly telling your 
friend that you are worried about what you 
see happening. Tell your friend how you 
feet about his or her drinking, and be very 
specific about situations and problems 
caused by your friend’s drinking. It might 
mean a lot coming from you, and might 
help your friend begin taking a hard, honest 
look at what’s happening. 

And you might suggest your friend call 
our confidential, no-cost HOTLINE, for 
access to our statewide NETWORK of 
Florida lawyers who have learned success- 
ful recovery from their own alcohol 
problems. We'll share what we've found. 


We know how your friend feels 
1-800-282-8981 
all calls are strictly 
confidential. 


What You Need In Professional Liability Insurance 
Look To The Strength of the Lawyer's Protector Plan 


In times like these, when the unavailability of professional liability insurance has become 
a national issue, you need the strength and stability of the Lawyer's Protector Plan. 


The Lawyer's Protector Plan offers all eligible attorneys professional liability insurance 
underwritten by Continental Casualty Company, one of the CNA Insurance Companies. 
CNA is one of the largest insurance organizations in America with over 25 years of 
professional liability experience, and a proven record of commitment and stability in 
satisfying professional liability needs. 


Take Action Now 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this 
professional liability program, and to determine if you are eligible. It could be one of 
the most important investments of your professional life. 


Jordan, Roberts & Company 
702 North Franklin Street 

P.O. Box 1309, Tampa, Florida 33601 
Phone (813) 222-4200 

FL Toll-Free: 1-800-282-1461 
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Labor Law 


An affirmative action plan is a written 
set of result-oriented guidelines or proce- 
dures designed to increase the employment 
opportunities of minorities and females. 
There are three circumstances under which 
an affirmative action plan might be insti- 
tuted by an employer. 

First, an employer might voluntarily elect 
to institute an affirmative action plan. This 
article is designed to provide employers 
with general rules as to when they can in- 
itiate affirmative action voluntarily and the 
permissible parameters of such plans. Sec- 
ond, a court might order an employer to 
take remedial affirmative action following 
a finding of discrimination. This type of 
affirmative action is discussed in this arti- 
cle to the extent it sheds light on affirma- 
tive action voluntarily taken. Third, federai 
contractors may be required to develop af- 
firmative action plans under federal statutes 
or executive orders. This type of affirma- 
tive action is subject to different constraints 
from voluntary affirmative action and is 
not discussed in this article. 

A number of important court decisions 
in the last few years have related to volun- 
tary affirmative action. Indeed, in recent 
years the Supreme Court repeatedly has 
visited the area, as well as the subject of 
court-ordered affirmative relief. Though 
they establish an analytical framework, the 
Supreme Court decisions fail to provide 
clear guidance in this area. Instead, they 
are a network of plurality decisions, mul- 
tiple concurring opinions, and, without ex- 
ception, strong dissents. Nevertheless, em- 
ployers need guidance in determining when 
they can take affirmative action, and the 
permissible parameters of such plans. This 


Voluntary Affirmative Action Plans 


by James R. Wiley 


article will attempt to put these recent de- 
cisions in perspective and offer some 
thoughts as to when and how an employer 
can undertake affirmative action voluntar- 
ily. 


Creation of a Two-Step Analysis: 
the Weber Case 

The Supreme Court did not confront vol- 
untary affirmative action plans until its de- 
cision in United Steelworkers of America 
v. Weber, 443 U.S. 193 (1979). In Weber, 
Kaiser Aluminum and the union negoti- 
ated a plan which provided that 50 percent 
of the openings in a craft-training program 
were reserved for black employees. The 
plan was designed to end when the per- 
centage of black craftworkers in the plant 
approximated the percentage of blacks in 
the local labor force. White workers chal- 
lenged the plan under Title VII when they 
were passed over for positions in the train- 
ing program in favor of less senior black 
workers. 

In a 5-2 decision, the Supreme Court 
first rejected the argument that Section 703 
of Title VII,! which prohibits discrimina- 
tion against employees “because of ... 
race,” restrains employers from voluntar- 
ily adopting race-conscious affirmative ac- 
tion plans. The purpose of Title VII, the 
Court held, was “to abolish traditional pat- 
terns of racial segregation and hierarchy.”” 
The Court then developed a two-step ana- 
lytical framework, still employed today, for 
assessing the validity of such plans. First, 
was affirmative action justified as a reme- 
dial measure? The Court found sufficient 
justification in the “conspicuous racial im- 
balances” of Kaiser’s “almost exclusively 
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white craft-work forces.” Jd. at 198. Sec- 
ond, does the plan “unnecessarily tram- 
mel the interests of the white employees” 
The Court found the Kaiser plan did not 
because (1) it did not require the discharge 
of white employees; (2) it did not create 
an absolute bar to the advancement of 
white employees; and (3) it was a tempo- 
rary measure, designed only to attain ra- 
cial balance and not maintain it thereafter. 
Td. at 208. 

The Supreme Court repeatedly has ap- 
plied the two-part Weber analysis with vary- 
ing degrees of illumination. Some key cases 
applying this standard are discussed be- 
low. 


When Is Affirmative Action 
Justified? 

The Supreme Court found affirmative 
action justified in Weber to remedy con- 
spicuous racial imbalances in an almost ex- 
clusively white workforce. Weber thus in- 
dicated that affirmative action was justified 
by a statistical showing of underrepresen- 
tation of minorities in the workforce, with- 
out requiring any additional showing that 
the underrepresentation was due to past 
discrimination by the employer. The Su- 
preme Court seemed to question that in- 
terpretation of Weber, however, in Fire- 
fighters Local 1784 v. Stotts, 467 U.S. 561 
(1984). 

In Stotts, as settlement of a class action 
suit, the municipal defendant agreed to in- 
creasing the percentage of black firefighters. 
However, when layoffs became necessary, 
they were made strictly by reverse senior- 
ity in accordance with a collective bargain- 
ing agreement. Blacks recently hired in ac- 


cordance with the settlement sought and 
obtained an order from the district court 

_ prohibiting their layoff, and whites were 
then laid off instead. The Supreme Court 
vacated the order of the district court be- 
cause there was no showing of an intent 
to discriminate in following the seniority 
system in making layoffs. The Court noted, 
perhaps unnecessarily, that there was no 
finding that any of the blacks protected 
by the district court from layoff had been 
a victim of discrimination. Though the case 
involved court-ordered relief, the implica- 
tion for voluntarily adopted affirmative ac- 
tion was clear: if Stotts meant that a court 
could not give preference to minorities who 
were not identifiable victims of discrimi- 
nation, the same might be true for employ- 
ers. Put differently, must affirmative action 
be instituted to remedy past discrimina- 
tion by the employer? 

Last year, however, the Supreme Court 
seemingly dismissed any doubts raised by 
Stotts that affirmative action could bene- 
fit only victims of discrimination. In Local 
28 of Sheet Metal Workers International 
Assoc. v. EEOC, 106 S.Ct. 3019 (1986), 
six members of the Court agreed that court- 
ordered race-conscious relief to nonvictims 
is permissible. Local 28 had virtually ex- 
cluded blacks from membership, and the 
district court imposed a 29 percent black 
membership goal on the union to be met 
by a certain date. When the case reached 
the Supreme Court, the majority opinion 
held that court-ordered race-conscious re- 
lief to nonvictims (here, black future union 
members) would be appropriate to rem- 
edy “particularly longstanding or egregious 
discrimination,” or when an “employer’s 
reputation for discrimination may discour- 
age minorities from seeking available em- 
ployment.” /d. at 3036. 

Though Local 28 settled that affirma- 
tive action was not invalid merely because 
the beneficiaries were nonvictims, a deci- 
sion rendered the same day as Local 28 
suggested that the question seemingly set- 
tled by Weber, that past discrimination by 
the employer was not a prerequisite for af- 
firmative action, was not settled. Local 93, 
IAFF v. City of Cleveland, 106 S.Ct. 3063 
(1986), like Stotts, involved a challenge to 
a consent decree designed to resolve a race 
discrimination lawsuit. The decree set aside 
for blacks and Hispanics a fixed number 
of promotions to officer levels in the city 
firefighter department. While holding that 
consent decrees are not per se invalid un- 
der Title VII, the Court wrote that it was 
not deciding “what showing the employer 


would be required to make concerning pos- 
sible prior discrimination on its part against 
minorities in order to defeat a challenge 
by nonminority employees based on §703.” 
Id. at 3073, n. 8. 

Meanwhile, in Wygant v. Jackson Board 
of Education, 106 S.Ct. 1842 (1986), the 
Supreme Court again seemed to retreat 
from Weber by suggesting that affirmative 
action cannot be taken absent evidence of 
prior discrimination by the employer. 
Wygant involved a collective bargaining 
agreement that provided for the recruiting 
of black teachers until the percentage of 


The Supreme Court again 
seemed to retreat from Weber 
by suggesting that affirmative 
action cannot be taken absent 

evidence of prior 
discrimination by the employer 


black teachers approximated the percent- 
age of black students, and that the per- 
centage of black teachers would not be re- 
duced if layoffs became necessary. The pur- 
pose of the plan was to provide role models 
for black students and remedy societal dis- 
crimination. White teachers challenged the 
plan on constitutional grounds when they 
were laid off in favor of less senior blacks. 
A majority of the Supreme Court rejected 
the plan because the role model and socie- 
tal discrimination rationales were insuffi- 
cient to justify a race-conscious remedy. 
The plurality opinion of Justice Powell 
stated that to take affirmative action the 
employer “must have sufficient evidence 
to justify the conclusion that there has been 
prior discrimination.” Jd. at 1848. Justice 
O’Connor’s concurring opinion, however, 
read Weber as not requiring a prior find- 
ing of discrimination before a race-con- 
scious remedy is permitted. But even ac- 
cording to Justice O’Connor, affirmative 
action could be taken only upon showing 
a disparity between the percentage of black 
teachers and the percentage of qualified 
blacks in the relevant labor market suffi- 
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cient to raise an inference of prior discrimi- 
nation.3 

By seemingly requiring prior discrimi- 
nation, was Wygant the retreat from Weber 
which Stotts had suggested? Probably not. 
In March of this year, in a 6-3 decision in 
Johnson v. Transportation Agency, Santa 
Clara County, 107 S.Ct. 1442 (1987), the 
Supreme Court approved a voluntary af- 
firmative action plan which, like the one 
in Weber, was implemented not because 
of past discrimination by the employer, but 
only to remedy an imbalance in the 
workforce. The plan, challenged under Ti- 
tle VH, provided that gender could be con- 
sidered in making promotion decisions to 
job classifications in which women were 
traditionally underrepresented. The long 
term goal of the plan was to attain a work 
force reflecting the percentage of females 
in the area labor market. The Supreme 
Court found a gender-conscious remedy 
appropriate because of a “manifest imbal- 
ance” as shown by a comparison of the 
percentage of women in the job classifica- 
tions in question with the percentage of 
women in the area labor force. For jobs 
requiring special training, the Court rea- 
soned that “the comparison should be with 
those in the labor force who possess the 
relevant qualifications.“* As to what con- 
stitutes a manifest imbalance, the Court 
wrote: 
In some cases, of course, the manifest imbal- 
ance may be sufficiently egregious to establish 
a prima facie case [of a pattern and practice of 
past discrimination]. However, as long as there 
is a manifest imbalance, an employer may adopt 
a plan even where the disparity is not so strik- 
ing... 

Id. at 1453, n. 11.5 

Finally, in a 5-4 decision rendered in Feb- 
ruary in United States v. Paradise, 107 
S.Ct. 1053 (1987), the Supreme Court up- 
held court-ordered relief setting express quo- 
tas for the promotions of blacks. Follow- 
ing a long history of egregious discrimina- 
tion against blacks by the Alabama state 
police department, the district court or- 
dered that one black be promoted for every 
white promoted. The Supreme Court found 
that a race-conscious remedy was war- 
ranted because of the “pervasive, system- 
atic, and obstinate discriminatory conduct” 
of the police department. Jd. at 1065-66. 


When Does an Affirmative Action 
Plan Unnecessarily Trammel the 
Rights of Nonminorities? 

The Supreme Court has provided clearer 
guidelines on the permissible parameters 
of affirmative action than it has for when 


Ei 
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affirmative action is justified in the first 
place. As noted above, the Supreme Court 
reasoned that the affirmative action plan 
in Weber did not trammel the rights of 
white employees unnecessarily because it 
neither required the discharge of white em- 
ployees nor created an absolute bar to their 
advancement, and was temporary in that 
it was designed to attain a racial balance 
and not maintain it thereafter. These same 
considerations have been echoed in the Su- 
preme Court decisions subsequent to 
Weber. 

The court-ordered union minority mem- 
bership goal of 29 percent in Local 28 v. 
EEOC was deemed acceptable because it 
(1) was only a benchmark to gauge com- 
pliance with the court’s orders and not a 
strict racial quota; (2) was temporary, de- 
signed to end when the percentage of black 
union members approximated the percent- 
age of blacks in the labor force, (3) did 
not affect whites who were already mem- 
bers of the union, and (4) was not an ab- 
solute bar to whites seeking admission to 
the union. 106 S.Ct. at 3050-52. 

The plan limiting the layoff of black teach- 
ers in Wygant was found to trammel un- 
necessarily the rights of whites because, un- 
like Weber, it resulted in the discharge of 
innocent white teachers. Justice Powell rea- 
soned that while hiring goals “diffuse” the 
burden on innocent whites “among soci- 
ety generally ... often foreclosing only one 
of several opportunities, layoffs impose the 
entire burden of achieving racial equality 
on particular individuals, often resulting 
in serious disruption of their lives.” 106 
S.Ct. at 1851-52. 

The one-for-one court-ordered promo- 
tion scheme in Paradise “did not impose 
an unacceptable burden on innocent 
[whites]” because it (1) was temporary (2) 
was flexible in that it could be waived if 
no blacks were qualified for promotion (3) 
was not an “absolute bar” to white advance- 
ment but only postponed their promotion 
and (4) did not require the layoff or dis- 
charge of white employees.® 

The Court found the gender-conscious 
plan in Johnson did not unnecessarily tram- 
mel the rights of males because (1) it set 
annually adjusted goals and not quotas that 
must be met, allowing consideration of sex 
as a “plus” factor but requiring women to 
compete for positions; (2) males were nei- 
ther discharged nor demoted and remained 
eligible for other promotions; and (3) the 
plan was intended only to attain a balanced 
work force and not to maintain one there- 
after. 107 S.Ct. at 1455-56. 


Recent Lower Court Decisions 
Struggle with the Concepts 

The lower courts have struggled over the 
past years in trying to apply the Supreme 
Court’s affirmative action decisions. Re- 
cent cases decided subsequent to Johnson 
demonstrate that the Supreme Court still 
needs to provide guidance in the area. 

For example, in J. A. Croson Co. v. City 
of Richmond, —— F.2d —~ (4th Cir. July 
9, 1987), the Fourth Circuit, applying 
Wygant and Johnson, invalidated a plan 
requiring the City of Richmond to contract 
out 30 percent of its construction to minor- 
ity contractors. The majority opinion held 
that the plan was not justified by a disparity 
between the percentage of business con- 
tracted to minorities and the percentage 
of minority residents. Instead, the relevant 
comparison must be between the percent- 
age of business to minorities and the per- 
centage of minority contractors. The dissent 
pointed out that no such disparity could 
be shown because virtually no contractors 
were minority-owned, due, of course, to 
the societal discrimination which had ex- 
cluded them from the industry and which 
the plan was designed to remedy.’ The dis- 
sent reasoned that the 30 percent figure 
was necessary to encourage minorities to 
enter the industry.® 

In Ledoux v. District of Columbia, 43 
FEP Cases 1880 (D.C. Cir 1987), the Dis- 
trict of Columbia Circuit, drawing from 
opinions in various Supreme Court cases, 
created a distinction of sorts between a Ti- 
tle VII and an equal protection analysis. 
According to Ledoux, an affirmative ac- 
tion remedy is justified under Title VII by 
a “manifest imbalance” in “traditionally 
segregated job categories;” where as the 
equal protection clause requires a “gross 
statistical disparity.” Jd. at 1888-89. 

Perhaps the most unusual decision since 
Johnson was by a federal district court in 
Liao v. Dean, 658 F.Supp. 1554(N.D. Ala. 
1987). In Liao, a female of Chinese national 
origin was discharged during a reduction-in- 
force in favor of an equally qualified white 
male. She alleged that she should have been 
retained under the affirmative action plan 
which provided that sex and race could 
be used as “plus” factors in making per- 
sonnel decisions. The court found a viola- 
tion of Title VII and wrote: “Once the em- 
ployer is permitted voluntarily to adopt a 
plan ‘to benefit members of the minority 
groups for whose protection the statute was 
enacted,’ the employer is then required to 
adhere to its own program.” The court rea- 
soned it could not allow an employer to 
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“brag” about its affirmative action poli- 
cies and then “shelve [them] with RIF time 
arrives.” Id. at 15599: 


Conclusion 

As the recent lower court decisions in- 
dicate, the law on affirmative action is any- 
thing but clear. Any employer who adopts 
an affirmative action plan does so at its 
own peril. The plan may lead to challenges 
not only by nonminorities who are disad- 
vantaged by the plan, but also, under Liao, 
by intended beneficiaries who claim the pref- 
erences granted by the plan have not been 
applied. Nevertheless, for those employ- 
ers who elect to adopt affirmative action 
plans, the following observations may pro- 
vide some guidance. 

To justify the taking of affirmative ac- 
tion in the first place, an employer is on 
safest ground if it can point to some prior 
pattern and practice of discrimination on 
its own part. Of course, employers do not 
relish the prospect of having to point to 
their own bad acts to justify an affirma- 
tive action plan they may not have wanted 
in the first place. Fortunately, unless the 
Supreme Court retreats from Johnson, it 
appears that affirmative action can be jus- 
tified by a showing of statistical disparity. 
It is not clear what quantum of statistical 
disparity is necessary to constitute a mani- 
fest imbalance or gross disparity—the more 
disparity the better. It also is not entirely 
clear to which group the employer’s 
workforce must be compared to demon- 
strate disparity—the area’s general labor 
force or those in the labor force who pos- 
sess the relevant qualifications. The latter 
comparator is the safer, especially if the 
job classifications in question require par- 
ticular skills. 

Assuming that some affirmative action 
is justified, there are well-established guide- 
lines for determining whether the parame- 
ters of the particular affirmative action se- 
lected are permissible. Affirmative action 
in hiring and promotion scenarios is looked 
on more favorably than action which re- 
quires the layoff of a nonminority. It may 
be that a court would never consider the 
discharge of a nonminority a necessary 
“trammeling” to correct prior discrimina- 
tion, much less a statistical imbalance. Dis- 
charging nonminorities also could lead to 
litigation for reverse discrimination. Quali- 
fied nonminority candidates should be al- 
lowed to compete for positions with mi- 
nority candidates; management should not 
proclaim that the next so many individu- 
als hired or promoted will be minorities. 


Instead, minority status should be only one 
consideration—a “plus” factor—among oth- 
erwise qualified candidates; a qualified 
nonminority candidate should not be dis- 
advantaged in favor of an unqualified mi- 
nority candidate. The plan should set long 
term goals, perhaps adjustable over time, 
and not fixed and rigid quotas. The plan 
should be flexible and waivable if there are 
no qualified minorities available for hir- 
ing or promotion. There is no requirement 
that the imbalance be corrected speedily.!° 
Finally, the plan’s long term goal should 
be only to attain a balance, and not to main- 
tain that balance thereafter. 

The future of affirmative action is un- 
clear. The Supreme Court repeatedly has 
taken liberal positions, only to recede in 
the next case it decides. In addition, Jus- 
tice Powell, who typically has adopted a 
liberal stance toward affirmative action, has 
announced his retirement. Robert Bork, 
or whoever else is nominated by President 
Reagan to succeed Powell, likely will join 
the strong contingent of justices (at last 
count three) who continue to maintain that 
Weber should be overruled!! and that all 
affirmative action violates Section 703 of 
Title VII because it considers an individ- 
ual’s race, sex, etc., in making employment 
decisions. Any further changing of the 
guard could make affirmative action of his- 
torical interest only. BJ 


142 U.S.C. §2000e-2. 

2443 U.S. at 201-04. The dissenting opin- 
ions reasoned that voluntary affirmative action 
plans are prohibited by §703 of Title VII. 

3]d. at 1853-56. The dissent found the plan 
was justified by the years of racial tension that 
led to its creation. Jd. at 1858 (Marshall, J., dis- 
senting). 

4]d. at 1452 & n. 10. The dissent, as it had 
since Weber, argued that §703 of Title VII pro- 
hibits all affirmative action, and further reasoned 
that affirmative action could not be justified by 
a statistical imbalance because it read Wygant 
as precluding affirmative action taken for the 
purpose of remedying general societal discrimi- 
nation Id. at 1465-66, 1469 (Scalia, J., dissenting). 

5In the case, none of the 238 positions in 
the job classification in question were held by 
women. Note that two days prior to rendering 
the decision in Johnson, the Supreme Court de- 
nied certiorari of a Sixth Circuit decision en- 
forcing a consent decree requiring a one-for-six 
promotion ratio for Cincinnati firefighters. The 
promotion scheme was designed to remedy pat- 
terns of racial segregation. There was evidence 
of disparity between the percentage of blacks 
in the upper ranks of the fire department and 
in the local labor force. There was no evidence 
of prior discrimination. See Youngblood v. 
Dalzell, 804 F.2d 360 (6th Cir. 1986), cert. de- 
nied sub nom., Cincinnati Firefighters Local 48 
v. Youngblood, 107 S.Ct. 1576 (1987). 

6107 S.Ct. at 1070-71, 1073. The dissent rea- 
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soned the one-for-one 50 percent quota scheme 
was not “narrowly tailored” because the per- 
centage of blacks in the labor force was only 
25 percent. Jd. at 1080-81 (O’Connor, J., dis- 
senting). The plurality opinion wrote that “the 
50 percent figure is not itself the goal; rather, 
it represents the speed at which the goal of 25 
percent will be achieved.” Jd. at 1071. 

7This reasoning would seem supported by 
Justice Brennan’s majority opinion in Johnson. 
See 107 S.Ct. at 1452 n. 10. 

8 See Britton v. South Bend Community 
School Corp., 819 F.2d 766 (7th Cir. 1987) (en 
banc), in which the court, applying Wygant, in- 
validated a clause prohibiting layoffs of black 
teachers because a role model rationale was 
deemed insufficient, yet specifically noted that 
the school board did not argue that the clause 
was designed to protect recent gains in the hir- 
ing of black teachers. The dissent considered 
the clause justified because, unlike Wygant, there 
was a history of discrimination. 

Quoting from Justice Stevens’ concurring 
opinion in Johnson, 107 S.Ct. at 1457-58). But 
see NAACP, Detroit Branch v. Detroit Police 
Officers Assoc., 43 FEP Cases 1786, 1788 (6th 
Cir. 1987) (holding affirmative action plan does 
not create a contract of employment, without 
referring to a single Supreme Court affirmative 
action decision). 

'0See Johnson, 107 S.Ct. at 1456 n. 16. 

‘Johnson, 107 S.Ct. at 1474 (Scalia, J., 
dissenting). 
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Environmental Law 


Modifying Approved Developments 


Many developers who have obtained ap- 
proval through the development of regional 
impact (DRI) process since its inception 
in 1973 have not completed their projects. 
The reasons for this vary from financial 
reversals to changes in market conditions 
or ownership. Some very large multi-phase 
projects are still in the middle of an ex- 
tended buildout period. The developers or 
owners of such DRI’s will often find it nec- 
essary to reassess the project’s original de- 
velopment plan in light of such factors as 
market conditions for the originally 
planned uses, market conditions for other 
uses, the character of surrounding devel- 
opment and the availability of financing. 
Based on such review, the owner or devel- 
oper of an approved DRI may decide to 
change the project to incorporate new uses 
or a different development plan. 

Still other developers or owners of DRI’s 
may need to amend their development or- 
ders for different reasons. For example, 
the owner of an approved DRI may de- 
cide to refinance or sell the project, and 
the lender or purchaser will require an at- 
torney’s opinion letter stating that the pro- 
ject substantially complies with the DRI 
development order. During the course of 
normal due diligence, the owner’s attor- 
ney may discover elements of noncompli- 
ance, such as failure to satisfy development 
order conditions, or discrepancies between 
the project “as built” and the terms of the 
development order. Accordingly, the lender 
or purchaser may require the owner to 
amend the development order in a man- 
ner which will preclude future enforcement 
actions against the project. 

In any of these situations,! the developer 


of Regional Impact 


by Jeffrey Bercow 


or owner, scarred and weary from the bat- 
tles over the original DRI approval, will 
flee at almost any cost from reopening the 
project to the scrutiny of regional review. 
Accordingly, it will be the task of the at- 
torney for the developer or owner to fash- 
ion the proposed amendment and process 
it in a manner which will avoid the desig- 
nation of “substantial deviation” for the 
proposed change. Careful planning and 
knowledge of the nuances of substantial 
deviation law and procedure are necessary 
to achieve this goal. 


History and Statutory Framework 

Prior to 1985, the statutory “substan- 
tial deviation” criteria were vague and pro- 
vided little guidance to developers or regu- 
lators.2 As aconsequence, many developers 
simply avoided the strict statutory require- 
ments for amending development orders. 
The 1985 growth management legislation 
brought more certainty to the DRI proc- 
ess through revisions of the DRI standards 
and guidelines and the expanded enumera- 
tion of substantial deviation criteria. While 
the new law has added definiteness to the 
substantial deviation area, it does not ad- 
dress all the possible issues which may arise 
in amending development orders. These is- 
sues now are arising with more frequency 
as developers begin to feel comfortable with 
the development order amendment proc- 
ess. The Department of Community Affairs 
(DCA) has attempted to address some of 
these problem areas through incipient poli- 
cies? which interpret the statute.4 

A “substantial deviation” is defined as 
“any proposed change to a previously ap- 
proved development which creates a rea- 


sonable likelihood of additional regional 
impact, or any type of regional impact cre- 
ated by the change not previously reviewed 
by the regional planning agency.” A sub- 
stantial deviation causes the development 
to be subject to further DRI review.® 


Unlike the guidelines and standards used 
to determine if developments are required 
to undergo DRI review’ there is no “band- 
ing” concept which exempts certain pro- 
posed changes from the substantial devia- 
tion category. However, F.S. §380.06(19)(b) 
(1986) lists 18 different criteria for deter- 
mining if a proposed change to a previously 
approved DRI is a substantial deviation. 
With certain exceptions discussed below, 
a proposed change to a previously ap- 
proved development which meets or ex- 
ceeds any of these criteria constitutes a sub- 
stantial deviation without the need for a 
determination by the local government. A 
proposed change not meeting or exceed- 
ing any of these criteria is presumed not 
to create a substantial deviation. This pre- 
sumption may be rebutted by clear and con- 
vincing evidence at the local government 
public hearing.’ 


For the most part, the substantial devia- 
tion criteria set forth in F.S. §380.06(19)(b) 
track the guidelines and standards for deter- 
mining DRI status set forth in F.S. 
§380.0651 and in Ch. 27F-2, Florida Admin- 
istrative Code. The application of some of 
these criteria is relatively straight-forward. 
For example, F.S. §380.06(19)(b)(6) pro- 
vides that a proposed increase of office 
development meeting or exceeding either 
of the following standards constitutes a 
substantial deviation: 
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An increase in land area for office development 
by 5% or six acres, whichever is greater, or an 
increase of gross floor area of office develop- 
ment by 5% or 60,000 gross square feet, which- 
ever is greater. 


A developer proposing to increase the 
amount of office space permitted on site, 
without increasing the land area set aside 
for office development, would have to com- 
pare the proposed change against the 
greater of 60,000 gross square feet or 5 per- 
cent of the amount of space originally per- 
mitted for office development. If the pro- 
posed change meets or exceeds the greater 
of these alternatives, then the change con- 
stitutes a substantial deviation. 

Other substantial deviation criteria are 
not as obvious, such as the criterion relat- 
ing to open space, which provides that a 
decrease in open space of 5 percent or 20 
acres, whichever is less, constitutes a sub- 
stantial deviation. Thus, a nonsubstantial 
deviation increase in a permitted use may 
become a substantial deviation by elimi- 
nating too much open space. An added com- 
plication is that the statute does not define 
“open space,” and its applicability to an 
urban, downtown project is questionable. 

Another problematic substantial devia- 
tion criterion is F.S. §380.06(19)(b)(10) re- 
lating to commercial retail development; 
An increase in commercial development by six 
acres of land area, or by 50,000 square feet of 
gross floor area, or of parking spaces provided 


for customers for 300 cars or 5%, whichever is 
greater. 


This provision can be read two differ- 
ent ways: (1) the “5%, whichever is greater” 
language only modifies the number of park- 
ing spaces provided for customers, or (2) 
the 5% alternative is intended to modify 
the numerical standards of “6 acres” and 
“50,000 square feet” in addition to “300 
cars.” While the first interpretation is a stan- 


dard statutory construction and could be 
applied by a reviewing court, the second 
interpretation is consistent with prior ad- 
ministrative application and probably with 
legislative intent. 


Multi-Use Developments 

The substantial deviation process be- 
comes considerably more complicated 
when analyzing proposed changes to ap- 
proved multi-use developments. There are 
two substantial deviation criteria which af- 
fect amendments to multi-use projects.!! 


Such analysis must compare all aspects 
of each change to the approved develop- 
ment. For example, a developer seeking 
to increase retail development must com- 
pare the proposed increase to the approved 
development with respect to the land area 
set aside for retail, the gross square foot- 
age of retail space, and the number of park- 
ing spaces designated for retail. The highest 
percentage of change should be included 
in the sum of the increases. Decreases in 
a category of land use (other than open 
space) are not relevant to Criterion 14. 


DCA should resolve the ambiguities relating to development 
order amendments by refining its incipient policies and adopting 
rules which incorporate those policies. Any such rules should 
further the legislative intent of promoting certainty 
in the DRI process .... 


DCA has interpreted these criteria in ways 
that are not immediately obvious from a 
reading of the statutory provisions. 

F.S. §380.06(19)(b)14 (“Criterion 14”) pro- 
vides that a proposed increase to a multi- 
use DRI will constitute a substantial de- 
viation if “the sum of the increases of each 
land use [expressed] as a percentage of ap- 
plicable substantial deviation criteria is 
equal to or exceeds 100%.” Criterion 14 
requires a statistical analysis of the exact 
proposed changes to a project in order to 
determine whether they constitute a sub- 
stantial deviation. 


F.S. §380.06(19)(b)18 (“Criterion 18”) ap- 
plies to DRI’s which were originally ap- 
proved with three or four of the following 
types of uses: industrial, office, retail and 
hotel.!2 If there are changes to such a pro- 
ject which involve simultaneous increases 
and decreases to at least two of these uses, 
then the changes will not constitute a sub- 
stantial deviation ifthe changes do not pro- 
duce regional impacts which exceed the im- 
pacts of the original project and the changes 
do not produce any regional impacts which 
were not previously reviewed by the re- 
gional planning council. 


MISSING HEIRS? 


WE FIND HEIRS WORLDWIDE 
AT OUR OWN EXPENSE 


Twenty years of prudent service to the legal, judicial and financial communities 


TRY US FIRST 
Phone collect or write 


FIDUCIARY RESEARCH, INC. 


(Forensic Genealogy) 


DEPT. FL, 161 N.E. 2nd AVENUE * BOCA RATON, FL 33429-1919 * (305) 368-0055 
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If changes to a project fall within the 
scope of Criterion 18, DCA has determined 
that Criterion 18 will control over the ap- 
plication of any specific substantial devia- 
tion criterion which would otherwise apply 
to the individual uses listed in Criterion 
18. For instance, an increase in office de- 
velopment, considered by itself, could ex- 
ceed the individual substantial deviation 
criterion for office use. However, if the of- 
fice increase accompanied a decrease in an- 
other Criterion 18 use and such changes 
together resulted in reduced regional im- 
pacts and no new regional impacts, then 
Criterion 18 would control. 


Interestingly, it has been DCA’s past in- | 


terpretation that the impact analysis under 
Criterion 18 may not consider decreases 
to uses not listed under Criterion 18 even 
if such a decrease significantly reduces over- 
all regional impacts. This interpretation 
seems contrary to the substantial deviation 
definition and the apparent legislative in- 
tent of the substantial deviation provisions. 
Any increase to a non-Criterion 18 use in 
a multi-use project would be considered 
under the specific criterion related to such 
use, as well as under Criterion 14 (relating 
to the sum of the uses). DCA also appears 
to have taken the position that if Crite- 


rion 18 applies to a proposed change, then | 


it will control over Criterion 14 only inso- 
far as Criterion 18 uses are concerned. 

If a proposed change involves simulta- 
neous increases and decreases of the Cri- 


terion 18 uses, then the developer must | 


show that the changes do not create re- 
gional! impacts which either exceed the im- 
pacts of the original project or were not 
previously reviewed. The main factors in 
determining the regional impacts associ- 
ated with any proposed change should be 
water supply, waste water flows and traf- 
fic generation. These are the key elements 
in the typical binding letter of modifica- 
tion of vested rights (BLIM) which focuses 
on the impacts of the change on water, 
sewer and transportation systems. 


New Uses 

If a developer seeks to amend a DRI 
approval by including a new use not pre- 
viously permitted, it is not immediately 
clear which substantial deviation criterion 
would govern. Does one simply apply the 
“new use” criterion,!3 or does the individ- 
ual criterion relating to the proposed use 
also apply? 

DCA’s incipient policy is that new uses 
will not be governed by the individual sub- 
stantial deviation criterion relating to the 


new use in question. For instance, the resi- 
dential substantial deviation criterion — 
an increase in the number of dwelling units 
by 5 percent or 50 units, whichever is 
greater'* — will not apply to the intro- 
duction of a residential component into an 
approved DRI. Instead, DCA has reviewed 
the introduction of a new use in the con- 
text of the “general” substantial deviation 


criteria, including the substantial deviation 


definition; the “new use” substantial de- 
viation criterion (a change proposed for 
15 percent or more of the total DRI acre- 
age); and statutory provisions relating to 
increase of traffic generation,!5 develop- 
ment of regionally significant preservation 
areas,' extension of the buildout date,!7 


and the requirement that local government 


Flexibility 


Flexibility is an essential attribute you look for in a title 
insurance company. It’s having the ability to insure large 
commercial undertakings requiring multi-state searches and 
closings, as well as family residential properties. Industrial 
Valley Title Insurance Company possesses this attribute with 
convenient locations in 22 states, the District of Columbia 
and the Bahamas through its hundreds of approved at- 
torneys, experienced agents and subsidiary companies. 

Flexibility, however, is not just an attribute, but an attitude. 
Regardless of a title insurance company’s size and scope, 
its people must have the flexible attitude that says a way 
can be found to solve even the most complicated of situa- 
tions. It’s going that extra mile for whatever the size of the 
transaction. The people at IVT have this attitude and they 
have proved it time and time again. 

Let them prove it to you. 


Put this attitude to work for you by becoming an approved 
attorney or agent. 


For Immediate Action Call: Rick Alvarez — 1-800-282-9827 
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Industrial Valley Title 
Insurance Company 

: 2400 West Bay Drive * Suite 430 ¢ P.O. Box 5018 ¢ Largo, FL 33540 
Name 

: Address 

: . City State Zip Phone 


consider current and previous changes cu- 
mulatively.'8 DCA has not incorporated 
this policy into a formal rule. 


Procedure and Timing 

F.S. §380.06(19)(f) requires a developer 
to submit any proposed change (which it 
asserts is not a substantial deviation) to 
the local government, the regional plan- 
ning council and to DCA. The developer 
must submit the request for approval on 
the form approved by DCA.!9 This form 
requires a variety of information, includ- 
ing the exact language that the developer 
wishes to add to or delete from the devel- 
opment order. 

After submittal of this form, the regional 
planning council and DCA will review it 
and, within 30 days of submittal, advise the 
local government of their intention to 
participate in its public hearing on the 
matter.2° Any time between 30 and 45 days 
after the submittal, the local government 
must give 15 days’ notice and schedule 
a public hearing to consider the matter. 
At the hearing, the local government will 
determine if the proposed changes consti- 
tute a substantial deviation. If the local gov- 
ernment determines that the change is not 
a substantial deviation, it can issue an 
amendment to the development order in- 
corporating the approved changes. The 
amendment will be subject to the appeal 
provisions of F.S. §380.07. Subject to cer- 
tain limitations, the regional planning coun- 
cil or DCA may not appeal the decision 
without having participated at the local hear- 
ing. 


Many Problems Remain 

In addition to the various matters dis- 
cussed previously, there are a number of 
ambiguities left unresolved by the statu- 
tory scheme for amending development or- 
ders. For example, Criterion 18 seems to 
be misplaced within the statute. Under all 
other criteria.a change exceeding the crite- 
rion is conclusively a substantial deviation, 
while a change below the criterion is pre- 
sumed not to be a substantial deviation. 
Changes which do not produce new or ad- 
ditional regional impacts under Criterion 
18, and thus are “below the criterion,” 
should not be subject to a presumption. 
Furthermore, what if such changes pro- 
duce a minimal added impact,.such as the 
generation of one additional vehicle trip? 
The statute leaves this question unan- 
swered. Another ambiguous aspect of Cri- 
terion 18 is the requirement that the pro- 
posed change involve “simultaneous” in- 
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creases and decreases. Since all changes to 
original DRI approval must be considered 
cumulatively, does Criterion 18 only ap- 
ply to those increases and decreases pro- 
posed at the same point in time? What if 
the proposed changes are separated only 
by a matter of weeks or months? 

One recurring problem area for practi- 
tioners relates to amendment of develop- 
ment orders for projects presently under 
multiple ownerships, when there is no agree- 
ment between the owners regarding amend- 
ment procedures. Under such circum- 
stances, it is unclear whether any owner 
may amend and whether the consent of 
other owners is needed. Since all changes 
to an approved DRI must be considered 
cumulatively, a change to a portion of a 
project may indirectly cause a change to 
another portion of the project to become 
a substantial deviation. 


Conclusion 

The present substantial deviation stat- 
ute, F.S. §380.06(19), is relatively recent, 
having been adopted as part of the 1985 
omnibus growth management legislation. 
Since that time, DCA has formulated in- 
cipient policies which address some of the 
issues left uncovered by the statute itself. 
Many of these issues have created uncer- 
tainty and confusion among the develop- 
ment community, local governments and 
regional planning councils. DCA should 
resolve the ambiguities relating to devel- 
opment order amendments by refining its 
incipient policies and adopting rules which 
incorporate those policies. Any such rules 
should further the legislative intent of pro- 
moting certainty in the DRI process, while 
encouraging developers to amend develop- 
ment orders to meet changing conditions 
and to update antiquated development 
plans. 


'Many of these same considerations are 
equally applicable to projects with vested rights. 
A developer proposing a change to a DRI con- 
cerning which rights had previously vested must 
submit a binding letter application to the Bu- 
reau of Resource Management, Department of 
Community Affairs, on its form BLWM-03-81. 
Such proposed change will be reviewed in the 
context of, inter alia, the substantial deviation 
criteria discussed in this article. Fila. Stat. 
§380.06(4)(e). 

2Former Fria. Stat. §380.06(17)(b) (1984) 
listed only seven changes which were presumed 
not to be substantial deviations. The statute sim- 
ply directed local government to “consider” these 
criteria. 

3See McDonald v. Dept. of Banking and 


Finance, 346 So.2d 569, 580 (Fla. Ist DCA. 


1977). 


4The author has based much of this article 
on discussions with DCA officials regarding sub- 
stantial deviations and development order amend- 
ments. 

SFia. Stat. §380.06(19)(a). 

6 With certain exceptions, such review should 
only address. issues raised by the proposed 
change. Stat. §380.06(19)(g). 

TFLA. Stat. §§380.06(1)(c) and (d), 
§380.0651 and F.A.C. Ch. 27F-2. 

8Fia. Stat. §380.06(19)(d)(1). 

9There is no substantial deviation criterion 
in §380.06(19)(b) for schools since the guideline 
and standard set forth in Rule 27F-2.024, in- 
cludes a provision for expansion. There is no 
substantial deviation criteria for commercial wa- 
terports, although there is a substantial deviation 
criterion relating to marinas used for mooring 
sport, pleasure or commercial fishing craft. 

OFLA. Stat. §380.0651(3)(i) defines a multi- 
use development as “any proposed development 
with two or more land uses under common.own- 
ership, development plan, advertising or man- 
agement.” 

'! These two criteria were amended by the 1986 
legislature’s so-called “glitch” bill, CS for CS 
for SB 978. 

"DCA initially interpreted the enumeration 
of uses in Criterion 18 to mean that it applied 
to multi-use DRI’s containing only three or four 
of those uses. More recently, DCA has applied 
Criterion 18 to projects approved with at least 
three or four of the enumerated uses. 

Star. §380.06(19)(b)16. 

Stat. §380.06(19)(b)9. 

'SFia. Star. §380.06(19)(b)15. 

Star. §380.06(19)(b)17. 

Star. §380.06(19)(c). 

'SFLa. Star. §380.06(19)(e). 

'9Bureau of Resource Management form 
BRM-08-86. 

20 A change subject to Criterion 18, FLa. Star. 
§380.06(19)(b)18 is not subject to this require- 
ment 
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and 


Real Property, Probate 
rust Law 


An issue of singular importance to at- 
torneys practicing in the probate area has 
been a subject matter of concern in a num- 
ber of jurisdictions within the last few years. 
It finally was raised in Florida and has been 
resolved by the First District Court of Ap- 
peal in Coley v. Estate of Odom, 500 So.2d 
188 (Fla. Ist DCA 1986), pet. for rev. den. 
506 So.2d 1040 (Fla. 1987). 

The issue is succinctly stated as follows: 
“Does notice by publication bar a credi- 
tor, whose existence is known by the per- 
sonal representative of a decedent’s estate, 
from claiming against the estate when the 
creditor files beyond the nonclaim time pe- 
riod?” Putting things another way, when 
there is a known estate creditor, is the due 
process requirement of the 14th amend- 
ment, U.S. Constitution, violated by the 
estate’s complete, and only, reliance being 
on supplying notice by publication? The 
Coley court held notice by publication to 
be constitutionally acceptable in such a situ- 
ation. 


Florida “Nonclaim” Legislation 

In Florida, F.S. §733.702 involves limi- 
tations on the presentation of claims against 
a decedent’s estate. It reads, in pertinent 
part: 

(1) No claim ... against the decedent’s estate 

... is binding on the estate, on the personal rep- 
resentative, or on any beneficiary unless pre- 
sented: 
(a) Within 3 months from the time of the first 
publication of the notice of administration, even 
though the personal representative has recog- 
nized the claim ... by paying a part of it or 
interest on it or otherwise. 

This particular statutory provision is 
known to Florida attorneys as the non- 


Known Estate Creditors and Notice by Publication: 
A Due Process Issue Is Resolved in Florida 


by David T. Smith 


claim statute because it, and similar statutes 
in other states, limit the time for filing 
claims against a decedent’s estate. Nonclaim 
statutes essentially fix a definite time limit 
within which claims against decedents must 
be proceeded upon; their purpose is to pro- 
vide relief against uncertainty in the late 
assertion of claims and to facilitate the 
speedy settlement of estates.! Nonclaim ter- 
minology will be used, in the broad sense, 
although the Florida Supreme Court, in 
Barnett Bank v. Estate of Read, 493 So.2d 
447 (Fla. 1986), recently determined in a 
case decided shortly before Coley, that the 
three-month period in F.S. §733.702 is a 
statute of limitations rather than a jurisdic- 
tional statute of nonclaim. 

While an untimely claim filed pursuant 
to a jurisdictional statute of nonclaim is 
automatically barred, a claim filed beyond 
the time set forth in a statute of limita- 
tions is only barred if the statute of limita- 
tions is raised as an affirmative defense or, 
if the defense appears on the face of a prior 
pleading, by way of a motion to dismiss. 
Id. at 448. Valid grounds, however, such 
as estoppel or fraud, may exist that would 
excuse untimely claims that would be 
barred if F.S. §733.702 were jurisdictional 
in nature. Jd. at 449. What is most impor- 
tant to note is that Barnett Bank v. Estate 
of Read did not involve the notice by pub- 
lication provision of F.S. §733.702. That 
issue was considered in Coley v. Estate of 
Odom; a case which does not involve es- 
toppel, fraud, or any other circumstances 
that would excuse an untimely claim in the 
light of the Barnett Bank decision. Also 
no court order will specifically bar the claim 
of a creditor unless the creditor seeks to 
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enforce the claim after the time period of 
F.S. §733.702 has run. 

While the personal representative of a 
decedent’s estate is a fiduciary with the re- 
sponsibility of balancing the interests of 
both estate beneficiaries and creditors, it 
is submitted that, pragmatically, such a 
party is in an adversarial, or at least in- 
itially, a quasi-adversarial, relationship 
when a creditor files a claim. The claim 
may be accepted or the personal represen- 
tative may object to it. If it is objected to, 
litigation may take place. Procedures re- 
lating to the disposition of claims that have 
been properly filed are found in F.S. 
§733.705.2 It is the potentially adversarial 
relationship that is the crux of the prob- 
lem as to whether sufficient due process 
to bar known estate creditors is afforded 
through notice by publication. 


Due Process Is Missing: The 
Moseley Case 

The leading case for a requirement of 
more than service by publication is Conti- 
nental Insurance Co. v. Moseley, 100 Nev. 
337, 683 P.2d 20 (1984), on remand after 
463 U.S. 1202 (1983). In this case the es- 
tate had actual knowledge of a claim 
against the decedent. Despite such knowl- 
edge the estate took no steps to notify this 
creditor of the probate proceedings beyond 
the statutory notice by publication. The 
issue was whether the estate’s complete re- 
liance on such publication notice, under 
the circumstances of the facts of the case, 
complied with the requirements of due proc- 
ess. It was held that such compliance did 
not exist. 

Reliance by the court in Moseley was 


placed on the leading case of Mullane v. 
Central Hanover Bank and Trust Co., 339 
U.S. 306 (1950). In Mullane the U.S. Su- 
preme Court considered the validity of a 
New York state court judgment which fi- 
nalized the accounts of the trustees of a 
common trust fund established under the 
laws of New York. The state court judg- 
ment foreclosed any and all rights which 
the beneficiaries of the common trust fund 
would have had against the trustee. These 
beneficiaries were quite numerous, many 
not being residents of New York. Notice 
by publication was given of the proceed- 
ing to finalize the fiduciary accounts. Such 
notice was required by New York law. 
While the names and addresses of many 
of these beneficiaries were known, no at- 
tempt was made to notify these individu- 
als by personal service or by mail. The Su- 
preme Court held that the New York judg- 
ment was not binding on the beneficiaries 
whose addresses were known to the trus- 
tee of the common trust fund. As to such 
persons, the judgment violated due proc- 
ess. It stated, by way of a definition of pro- 
cedural due process: 

An elementary and fundamental requirement 
of due process in any proceeding which is to be 
accorded finality is notice reasonably calculated, 
under all the circumstances, to apprise interested 
parties of the pendency of the action and afford 
them an opportunity to present their objec- 
tions.... The notice must be of such nature as 
reasonably to convey the required information 


... and it must afford a reasonable time for those 
interested to make their appearance.... 


Id. at 314. 

Without much discussion, and based on 
the above-quoted language of Mullane, 
which it called “the guiding principle to 
be applied”3 the Court simply held that 
more than service by publication was re- 
quired to afford due process to the known 
estate creditor. 


A Better Approach: Estate of Busch 
and Coley 

The case that is best contrasted with Mo- 
seley is a case decided by the Missouri Su- 
preme Court, Estate of Busch v. Ferrell- 
Duncan Clinic, 700 S.W. 2d 86 (Mo. 1986). 
Estate of Busch was relied upon by the 
court in Coley v. Estate of Odom. Again 
a creditor filed an untimely claim, although 
it is only inferentially shown that such a 
creditor was probably known to exist. Re- 
liance was placed on the language from Mul- 
lane and on the Moseley determination. 
The Missouri court did not accept the Mul- 
lane case as controlling. In Estate of Busch 
at 88, it stated, as to Mullane, and other 


cases‘ which followed it: 


Those cases make it clear that when.the rights 
or interests of a person are sought to be affected 
by judicial or quasi-judicial decree, due process 
requires that the person be given notice reason- 
ably calculated to inform that person of the pend- 
ing proceeding and an opportunity to appear 
and object. However, we do not believe this doc- 
trine requiring more notice than that afforded 
by publication should be applied to notice un- 
der nonclaim statutes. The function served by 
notice is different as is the nature of the right 
being affected. In Mullane, and the cases fol- 
lowing it, the person to be notified was, in ef- 
fect, made an actual party to the litigation by 
the notice, and the judgment of the court oper- 
ated directly on that person’s property. Notice 
under a nonclaim statute does not make a credi- 
tor a party to the proceeding; it merely notifies 
him that he may. become one if he wishes. 


The court noted that other state courts 
have, in some cases, summarily dismissed 
the notion that Mullane is applicable in 


recently quoted above. /d. at 190..In other 
words it regarded Estate of Busch as per- 
suasive and accepted whole-heartedly its 
rationale.. Moseley was not even men- 
tioned.” 

Perhaps the best approach is to con- 
sider F.S. §733.702 as a particular or spe- 
cial type of statute of limitations. This, in 
actuality, is the true nature of that statute 
for it is enforced more rigorously than a 
normal! statute of limitations since the de- 
fense of nonclaim cannot be waived (with- 
out potential liability being incurred) by 
the personal representative and the stat- 
ute runs regardless of the minority or in- 
competence of the creditor. While such 
an approach was not suggested in Barnett 
Bank v. Estate of Read, it is consistent with. 
the holding of that case. With respect to 
the causes of action found in F.S. Ch. 95 


Coley v. Estate of Odom 
constitutes a reasonable method informing 
estate creditors that they must take affirmative steps, 
within a fixed time period, to preserve their rights 


the context of notice to creditors in pro- 
bate proceedings,” and in other cases,® have 
reached that conclusion after considerable 
analysis. 

In Coley v. Estate of Odom the claims 
against the decedent’s estate were filed more 
than one year after publication of the no- 
tice of administration. The probate court 
dismissed the claims as time barred. The 
First District Court of Appeal affirmed 
even though the claimants alleged that the 
estate’s personal representative knew of the 
claims. Claimants asserted that the due proc- 
ess requirements of the 14th amendment 
were violated by application of the statute 
to bar their claims. The basis for this con- 
tention, once more, was Mullane v. Cen- 
tral Hanover Bank and Trust Co. The pre- 
cise issue with respect to the validity of no- 
tice by publication on known estate credi- 
tors had never been considered by a Flor- 
ida court. Coley at 189. The court accepted 
the position that Mullane applies when ju- 
dicial action is involved and quoted Estate 
of Busch using the exact language most 
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(1985) dealing with general statutes of limi- 
tation, a possible defendant in a tort, con- 
tract or property action is not required to 
notify a possible plaintiff that in a certain 
number of years his or her claim will be 
barred. Is notice any more required as to 
any potential creditor under F.S. §733.702? 

In this author’s opinion, it is most doubt- 
ful that such a position is justified and, 
of course, is foreclosed by Coley v. Estate 
of Odom. In fact, it has even been sug- 
gested that, by analogy to a general stat- 
ute of limitations, notice to a creditor that 
the equivalent of F.S. §733.702 has com- 
menced to run, is not required at all.9 If 
that reasoning is followed, even notice by 
publication is not constitutionally neces- 
sary and such notice may be regarded as 
gratuitous and as a legislative act of grace. 
However, the question of whether no no- 
tice would suffice is not the issue. F.S. 
§733.702 provides for notice by publica- 
tion to estate creditors. Coley v. Estate of 
Odom has determined that it provides for 
procedural due process. for known credi- 


tors. It constitutes a reasonable method of 
informing estate creditors that they must 
take affirmative steps, within a fixed time 
period, to preserve their rights. 


The Estate Creditor Contrasted 
with the Will Contestant 

One other point should perhaps be made 
at this time. There has been no attempt, 
by statute, in Florida to bar known heirs 
or devisees under a known prior will from 
contesting a will that has been admitted 
to probate. F.S. §733.212 (1985) reads: 


(1) The personal representative shall promptly 
publish a notice of administration and serve a 
copy of the notice on the surviving spouse and 
all beneficiaries known to the personal repre- 
sentative by mail in the manner provided for 
service of formal notice, unless served under 
§733.2121. He may similarly serve other heirs or 


The application of F.S. 
§733.702 does not constitute 
an adjudicatory proceeding 
when notice by publication 
eliminates an untimely claim 


devisees under a known prior will. The notice 
shall contain the name of the decedent, the file 
number of the estate, the court in which the pro- 
ceedings are pending and its address, the name 
and address of the personal representative, and 
the name and address of the personal represen- 
tative’s attorney and state that the publication 
of the notice has begun. The notice shall require 
all interested persons to file with the court, within 
3 months of the first publication of the notice: 

(a) All claims against the estate. 

(b) Any objection by an interested person to 
whom notice was mailed that challenges the va- 
lidity of the will, the qualifications of the per- 
sonal representative, venue or jurisdiction of the 
court. 

(2) Publication shall be once a week for 2 con- 
secutive weeks; two publications being sufficient, 
in a newspaper published in the county where 
the estate is administered or, if there is no news- 
paper published in the county, in a newspaper 
of general circulation in that county. Proof of 
publication shall be filed. 

(3) Objections under paragraph (1)(b), by per- 
sons to whom notice was mailed, that are not 
filed within 3 months following the date of first 
publication of the notice are forever barred. 
Claims under paragraph (1)(a) are barred as pro- 
vided in §733.702. 


As to creditors, F.S. §733.212 goes hand 
in hand with F.S. §733.702. However, 
known heirs and devisees under known 
prior wills must receive a mailed copy of 
the notice of administration for the three- 
month time period to apply. These latter 
persons are within the scope of Mullane 
and have an interest different from that 
of a creditor, for a decree admitting a will 
to probate cuts off the inheritance rights 
of anyone whose interest is opposed to that 
of the beneficiaries taking under the will. 
Such a person is a necessary party to a 
will contest or revocation of probate pro- 
ceeding when a judgment will occur. In part 
F.S. §733.109(1) indicates the rights of any 
heir or devisee under a prior will were not 
receiving mailed notice. Such a person, ex- 
cept those barred under F.S. §733.212 or 
F.S. §733.2123, may, before final discharge 
of the personal representative, petition the 
court in which the will was admitted to 
probate for revocation of probate.!° A 
court in another jurisdiction has stated: 


An heir is entitled to more than publication 
notice.... But an heir has a totally different kind 
of interest from that of a creditor. A decree ad- 
mitting a will to probate cuts off his right of 
inheritance and deprives him of property which 
would otherwise pass to him by operation of 
law. Hence he is a necessary party to the suit, 
and jurisdiction over him must be obtained be- 
cause he will be bound by the judgment. A credi- 
tor, on the other hand, is not a party to the 
proceedings unless and until he chooses to be- 
come one. He is not bound by any order of the 
court until his claim is submitted and passed 
upon. True, his claim may become barred, but 
that would be because of the lapse of time and 
the operation of the (nonclaim) statute of limi- 
tations and not because of any judgment of the 
court operating directly on his claim. Apart from 
the practical problems involved in searching out 
creditors, as opposed to heirs, we think the dif- 
ference between the interests of the two classes 
is sufficient to justify the disparate legislative 
treatment.!! 


It is submitted that this language cor- 
roborates the court’s decision in Coley v. 
Estate of Odom. 


Conclusion 

In conclusion, it is submitted that Co- 
ley v. Estate of Odom is correctly decided. 
It is with the weight of authority. The ap- 
plication of F.S. §733.702 does not consti- 
tute an adjudicatory proceeding when no- 
tice by publication eliminates an untimely 
claim. The denial of even the known es- 
tate creditor’s claim (in the absence of es- 
toppel, fraud, etc.) is not offensive to the 
concept of due process. The rule of the Mul- 
lane case fails to limit the authority of the 
Florida Legislature to extinguish an estate 
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creditor’s claim in the manner provided by 
F.S. §733.702, as a special statute of limi- 
tations; that manner being notice by pub- 
lication. BJ 


'T. ATKINSON, WILLs 690 (2d ed. 1953). 

2Fia. Stat. §733.705 (Supp. 1986), 

3 Moseley, 100 Nev. at 338, 683 P. 2d at 21. 

4 See, e.g., Mennonite Bd. of Missions v. 
Adams, 462 U.S. 791 (1983) (tax sale of mort- 
gaged property). Other progeny of Mullane are 
Schroeder v. City of New York, 371 U.S. 208 
(1962) (condemnation proceeding) and Walker 
v. Hutchinson City, 352 U.S. 112 (1956) (hear- 
ing to establish amount of compensation for con- 
demnation of land). 

5See Burnell Leasing Corp. v. Wilkins, 11 
Ariz. App. 165, 462 P. 2d 858 (1969); Baker Nat'l 
Bank v. Henderson, 151 Mont. 526, 445 P. 2d 
574 (1968); Chalaby v. Driskell, 237 Or. 245, 
390 P. 2d 632 (1964); New York Merchandise 
Co. v. Stout, 43 Wash. 2d 825, 264 P. 2d 863 
(1953). 

6 See In re Estate of Fessler, 100 Wis. 2d 
437, 302 N.W. 2d 414 (1981); Gano Farms Inc. 
v. Estate of Kleweno, 2 Kan. App. 2d 506, 582 
P. 2d 742 (1978). 

7The court, however, was obviously aware 
of Moseley because it was discussed in a foot- 
note in Estate of Busch. It is submitted that the 
court simply regarded it as being wrong and not 
worth discussing. 

8 Cf. In re Estate of Cluck, 168 Neb. 13, 95 
N.W. 2d 161 (1959). 

9Gano Farms, 2 Kan App. 2d at 510, 582 
P. 2d at 745. 

10 See FLa. Stat. §733.109(1) (1985). 

'!Gano Farms, 2 Kan. App. 2d at 510, 582 
P. 2d at 745. 
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at the University of Florida where he 
has taught estates and trusts and fi- 
duciary administration since 1968. He 
received his J.D. from Boston Univer- 
sity and his B.A. from Yale Univer- 
sity. He is the author of Florida Pro- 
bate Code Manual, co-author of Flor- 
ida Estates Practice Guide and The 
Family and Inheritance. 

He writes this column on behalf of 
the Real Property, Probate and Trust 
Law Section, David C. Brennan, chair- 
man, G. Charles Wohlust and Robert 
J. Pleus, Jr., editors. 
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AFTER THE DECLARATION 
INDEPENDENCE 
OUR FOUNDING FATHERS 
WROTE SOMETHING 
EVEN MORE IMPORTANT. 


Ten years after the signing of the Declaration of Independence 
our founding fathers created what historians have called the greatest single 
document struck off by the hand and mind of man. 


Our founding fathers created the Constitution of the United States. 


For the first time in history, power was granted by the people to the 
government, and not by the government to the people. 


The freedom unleashed by the Constitution allowed Americans 
to develop their talents and abilities to the fullest. And attain what is now 
known the world over as the American Dream. 

As we commemorate the Bicentennial of the Constitution, there is 
no better way for you as an American to reaffirm the principles for which 


our country stands than to learn more about the Constitution. 
The words we live by. 


THE CONSTITUTION 
The words we live by 


To learn more about the Constitution write: Constitution, Washington, D.C. 20599. The Commission on the Bicentennial of The U.S. Constitution. 


Florida Condominium Law & 
Practice 


Florida Condominium Law & Practice 
by Robert I. Shapiro and Michael L. Hy- 
man consists of two parts, as its title sug- 
gests. 

Part I, authored by Robert I. Shapiro, 
deals with the substantive portion, as it 
were, of Florida condominium law, cover- 
ing the creation of a condominium and the 
condominium association, special condo- 
miniums, contract for sale of a residential 
condominium unit, and the prospectus. The 
discussion revolves upon the Florida Con- 
dominium Act, the Florida Administrative 
Code, case law, but, more importantly, 
upon Mr. Shapiro’s extensive experience 
in the condominium law field. 

Thus, the format of chapters 2 through 
4 is not only a discussion of the require- 
ments of the Florida Condominium Act 
in creating a condominium and the condo- 
minium association (articles of incorpora- 
tion and bylaws) but also contains exam- 
ples of the form and terminology com- 
monly used in actual practice. Conse- 
quently, for the novice as well as the expe- 
rienced attorney practicing in condomin- 
ium law, this is an available resource. 

Chapter 5 deals with special condomini- 
ums: the “add-on,” the phase, commercial 
and industrial, leasehold, conversion, and 
multi-condominiums. The material con- 
tains a discussion of the legal requirements, 
practical forms and the advantages and 
disadvantages of the use of such con- 
dominiums. For example, the author sug- 
gests that the multi-condominium project, 
which is defined to mean that a single 
condominium association is responsible 
for the operation of more than one con- 
dominium, should not be used but that “the 
use of two or three tiers of associations 
would be preferable” [5.07(4)], since there 
are many problems attendant to this 
situation, which are discussed in detail. 


Part I is concluded with an in depth dis- 
cussion of the contract for sale of a resi- 
dential unit, (Chapter 6) covering such 
items as the form of the contract and pro- 
visions that should be included as required 
by the condominium act, and general pro- 
visions as seller and purchaser, deposits, 
rights of parties, etc.; and the prospectus, 
(Chapter 7) outlining the history of the Flor- 
idacondominium law and athorough detail 
of a model prospectus with exhibits. To 
the practitioner, these provide additional 
aid. 

Co-author Michael L. Hyman in Part 
II deals with the procedural aspect of Flor- 
ida condominium law, i.e., the operations 
and management of a condominium, ex- 
tending from the structure of the condo- 
minium association to the enforcement of 
its rules and regulations. Again, the tech- 
nical legal discussion is supplemented by 
the highly practical expertise of Mr. Hy- 
man. 

Chapter 11 relates to the structure, pow- 
ers and duties of the condominium asso- 
ciation and discussion regarding the trans- 
fer of control from the developer to the 
unit owners and enforcement of restric- 
tions. 

The author discusses restrictions on use 
and transfer of units and their attendant 
problems: whether restrictions referring to 
pets, age, transfer of title of the unit are 
valid and enforceable. The procedural as- 
pect of enforcing the restrictions is outlined 
in detail. The fiscal operation of the asso- 
ciation is also discussed, including budget- 
ing, insurance and other monetary matters. 

Perhaps for many attorneys who prac- 
tice in the litigation field, Chapter 15 would 
be most valuable. This section includes the 
power of assessment of the associations, 
its collection powers and the procedure to 
collect delinquent assessments. It is ex- 
tremely complete in delineating all aspects 
of the foreclosure process and contains 
forms and documentation from the collec- 
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tion letter to the certificate of title. 

Condominium meetings and the inter- 
nal management of the association, as 
board of directors’ meetings, unit owners’ 
meetings and budget meetings, are dealt 
with in Chapter 16. Chapter 17 addresses 
amending condominium documents in- 
cluding the types of amendments, pro- 
cedural steps and their feasibility under the 
condominium act. 

Enforcement proceedings by the Divi- 
sion of Florida Land Sales, Condominiums 
and Mobile Homes are reviewed. Any ag- 
grieved party may seek relief, such as unit 
owners, the association and the developer. 
The division can also hear arbitration dis- 
putes. The Appendix contains the Florida 
Condominium Act, Florida Administrative 
Code Chapters 7D-15-7D-24, model pro- 
spectus, exhibits, filing packet of the Divi- 
sion of Florida Land Sales, Condominiums 
and Mobile Homes and correcting deficien- 
cies incondominium documents after filing. 

The book is essential to the Florida at- 
torney practicing law in the real estate con- 
dominium field, not only in office transac- 
tional practice but in the litigation arena, 
since it encompasses at once the technical 
and drafting aspects of such practices. In 
this, the authors have made a real contri- 
bution. 

Florida Condominium Law & Practice 
(1986) is published by Matthew Bender & 
Company, 11 Pennsylvania Plaza, New 
York, New York 10001. 


— John Costantino, Jr. of Therrel 
Baisden & Meyer Weiss, Miami 
Beach 


Escape of the Guilty 


Judge Ralph Adam Fine, a Milwaukee 
trial judge, has written a book with the prem- 
ise that the American criminal justice sys- 
tem does not do what it is supposed to do 
— protect the innocent from crime and con- 
vict those who commit the crime. He has 


Books 


also appeared on60 Minutes, CNN’s Cross- 
fire and most of the talk shows. 

It would be easy to dismiss Judge Fine 
as a “pop” judge who wrote a “pop” book. 
The problem with that analysis is that he 
has produced a well written book that gen- 
erally makes sense. It will be loved by po- 
lice, victims and the general public; it will 
be disdained by the defense bar (and crimi- 
nals if they allow it in prison libraries). 

The author of Escape of the Guilty de- 
tails why and how the justice system fails. 
His method is to take examples from his 
trial court experience to demonstrate the 
specific inadequacies he sees on a regular 
basis. The primary bugaboo is plea bar- 
gaining which, in his view, must be pro- 
hibited and discontinued immediately. No 
longer should burglars get off with a tres- 
pass charge or a murderer get off with an 
assault charge. Criminals receive little or 
no viable punishment. However, something 
equally as bad occurs. With a prior record 
of only minor charges instead of their ac- 
tual crime, they then obtain second, third 
and fourth chances. This policy generates 
only contempt for the system from the crimi- 
nal as much as from their victims. Judge 
Fine’s remedy is that if the criminal wants 
to plead guilty he must do so to the crime 
actually committed and charged. Other- 
wise, he goes to trial. If found guilty, pun- 
ishment is sure, certain and unmistakable. 

Next on Judge Fine’s list of concerns is 
juvenile justice. Not only are young crimi- 
nals being truly coddled, but worse, they 


are being taught that the procedures, rules 
and regulations are for their own use to 
protect and preserve the wrongdoers, with- 
out concern for the needs and interests of 
society and the victim. Commit a crime and 
as long as you are underage, the worst you 
get is a scolding plus a night or two in ju- 
venile detention. Without putting first of- 
fending juvenile shoplifters in the slammer 
for five years, one of the author’s theses is 
the young criminal must be treated as 
exactly what he is — a young criminal. 

The list of loopholes and technicalities 
are well known to the public — the insan- 
ity defense; excludable confessions because 
some cop failed to say the magic Miranda 
words; valid evidence excluded, not because 
it does not go to convict the guilty or ac- 
quit the innocent, but because some police 
officer, prosecutor, clerk or even judge 
failed to follow a rule or procedure. Why 
not have the offending officer, clerk or prose- 
cutor disciplined as a result of their error? 
Why is the remedy that a guilty person gets 
to go free to inflict more crime on the hap- 
less public? 

Judge Fine’s book is not without its 
flaws. He occasionally ignores such nice- 
ties as the fourth and fifth amendments 
to the Constitution. It is also dubious that 
a busy trial judge in an urban area can ac- 
tually conduct all the trials necessary if plea 
bargaining is prohibited. Nevertheless, in 
a fluid and readable style, he effectively 
states the case for his and society’s con- 
cern for the imperfect way our criminal jus- 


Look for the following articles in the 
November issue ... 


@Florida’s School Finance Program: Does it Satisfy the Educational 
Mandate of Florida’s Constitution? 

@New York’s Concept of “Residency” under its Personal Income 
Tax Law: An Overview for Florida Attorneys 


@Federal Rule 11: Basic Guidelines for Avoiding Sanctions 


Also, the December issue will feature the 
winners of the Law Office Design Competition. 
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tice system fulfills its mandate. 

When people feel afraid to leave their 
homes at night, they become prisoners 
while the criminals are free to roam. He 
states his view of the problems and solu- 
tions from the unique and heretofore un- 
told perspective. That perspective is from 
the trial judge, the central and most im- 
portant position in our system. 

Judge Fine’s hypothesis is that we be- 
come serious enough to implement the ap- 
propriate reform and provide sufficient re- 
sources, judges, prosecutors and prisons 
to do the job right. This is a serious book 
that deserves serious attention before we 
have a criminal “injustice” system. 

Escape of the Guilty (272 pages) by 
Judge Ralph Adam Fine is published by 
Dodd, Mead & Co. 


— Judge Steven G. Shutter, 
Broward County Court 


The Insanity Defense 

In physics, every action precipitates an 
equal and opposite reaction. In the less pre- 
dictable realms of politics and human emo- 
tions, the response is sometimes overreac- 
tion. 

Such was the case when the 1982 acquit- 
tal of a would-be presidential assassin 
prompted revision of the American con- 
cept of justice, says Lincoln Caplan in his 
new book, The Insanity Defense and the 
Trial of John W. Hinkley, Jr. (Laurel 
Books, 176 pages, $3.95). 

Caplan, an attorney and frequent con- 
tributor to such publications as The New 
Yorker, The New York Times and The 
Washington Post, attended every day of 
Hinkley’s trial, which ended in a verdict 
of not guilty by reason of insanity. 

In the wake of that verdict and the pub- 
lic outrage it engendered, the federal gov- 
ernment and numerous states enacted re- 
strictions on the use of insanity as a crimi- 
nal defense. 

Now, more than five years after Hinkley 
was committed to an indefinite period of 
confined treatment at Washington’s St. 
Elizabeth’s Hospital, Caplan ponders the 
ramifications of what he depicts as a re- 
grettable overreaction to an unpopular de- 
cision. 

“Even when there is value gained for 
value given, the erosion of liberty for the 
sake of security threatens fundamental 
principles,” he writes. “When the trade-off 
is false, as becomes evident in a careful 
study of the insanity defense, and the law 
gives up safeguards without any assurance 


of improvement in public safety, the 
government takes a step toward tyranny.” 

Central to Caplan’s argument against the 
resultant restrictions on the insanity de- 
fense is the debunking of myths, such as 
the belief that the defense has been widely 
used to thwart justice and place danger- 
ous criminals back on the streets. 

Citing data from various states, Caplan 
notes that only a tiny percentage of vio- 
lent criminals attempt an insanity defense 
and that a much smaller number are suc- 
cessful. 

And a comparison of criminals commit- 
ted to mental institutions and those sen- 
tenced to prison suggests that the objective 
of protecting society is equally, if not bet- 
ter served, through commitment. 

“In New York, the average hospital stay 
for an acquitted insanity defendant was 
three and a half years, and almost a third 
who were still hospitalized had been in for 
more than seven years; in New Jersey, in- 
sanity acquittees were generally confined 
to maximum security hospitals for twice 
as long as the average prison term for a 
convicted felon,” Caplan writes. 

But such data, available to state and fed- 
eral lawmakers before enactment of restric- 
tions on the use of the insanity plea, carries 
little weight in the face of the kind of emo- 
tional response prevalent immediately after 
the Hinckley verdict. 

“Hinckley’s insanity acquittal became a 
symbol of the rise of violent crime and, 
by extension, of the need to stem that tide,” 
Caplan writes. 

Quoting psychiatrist Loren Roth, Cap- 
lan adds: “We have a technical term in psy- 
chiatry that we use to describe such think- 
ing. It’s called displacement. Thus, some 
of our anger about the insanity defense...is 
displacement, or pushing our concerns 
about the failure of the whole criminal jus- 
tice system into the insanity defense.” 

Inherent in Caplan’s criticism of the emo- 
tionally driven campaign to restrict the in- 
sanity plea is his criticism of the Reagan 
Administration’s apparent willingness to 
ignore the facts. 

Then-Attorney General William French 
Smith, testifying before Congress, is quoted 
as saying: “It is small wonder that trials 
involving an insanity plea are arduous, ex- 
pensive and worst of all confusing to the 
jury. Indeed, the disagreement of the sup- 
posed experts is perhaps so basic that it 
makes the jury’s decision rationally impos- 
sible.” 


What Smith “did not note,” Caplan says, 
is that “most insanity cases were resolved 


by agreement out of court between prose- 
cutors and defense attorneys, or that many 
such cases were tried before judges, with- 
out juries.” 

While offering a revealing glimpse into 
the decidedly warped mind of John Hinck- 
ley, Jr., and the events of his trial, Caplan’s 
book is more concerned with the broader 
issue of how society reconciles the conflict 
between acts of free will and those borne 
of mental illness. Perhaps more fundamen- 
tally, it is concerned with how society rec- 
onciles the conflict between individual 
rights and public welfare. 

Abundantly clear from Caplan’s explo- 
ration of the subject is the role that public 
outrage and political posturing over spe- 
cific incidents such as the Hinckley acquittal 
plays in shaping resolutions to those con- 
flicts. 

Had Hinckley been found guilty of at- 
tempting to kill President Reagan, an out- 
come fully anticipated by the Justice De- 
partment and even Hinckley himself, the 
sleeping dog of the insanity defense likely 
would not have been roused. But the ac- 
quittal, coupled with growing public con- 
cern over crime, made the time ripe for 


revision. 


“Putting aside the merits of the provi- 
sions they adopted, officials treated the in- 
sanity defense as a symbol,” Caplan notes. 
“Reform of the defense had become a sur- 
rogate for resolution of the most profound 
issues in criminal justice, and, between po- 
lar views about crime, punishment, and re- 
sponsibility, members of the legislative and 
executive branches of government chose 
to emphasize retribution. 

“They may also have taken out on a nar- 
row legal problem the frustrations citizens 
feel with a disorderly, unmanageable, and 
daunting system, and, by cutting back the 
insanity defense, shown a willingness to give 
up part of a civilized standard for a harsh 
reminder of the balance of power between 
the individual and society.” 

It is fitting that The Insanity Defense 
comes to us at a time when the emotional 
debate over the issue has quieted down. 
Through the corrected vision of hindsight, 
Caplan provides a reasoned, rational ap- 
proach to a subject whose substance is too 
easily distorted by the blinding flash of emo- 
tion and political grandstanding. 

— Joe Bizzaro 
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WE TRACK THEM DOWN 


Displaywriter —OR YOU DON’T PAY 
When witnesses, defendents, beneficiaries, insureds, 
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forwarding address, we track them down on a world- 4 rj 
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* Financial assistance: designed in conformity with ABA Informal Opinion #1375 


-¢ Free books, one with foreword by Melvin Belli * Free Medical Malpractice Teaching Seminars ne 
Le Free telephone case evaluations 


The Medical Quality Foundation 
SS The American Board of Medical-Legal Consult 
on TOLL FREE: 1-800-336-0332 


HEIRS 
WITNESSES 
DEBTORS 

DEFENDANTS 
STOCKHOLDERS 


FIND SOMEONE'S ADDRESS 
RESULTS GUARANTEED 


“NO TRACE-NO CHARGE” 
MAKE ONE-CALL TOLL-FREE 


SERVICE 
When time is of the essence, and you need to 
locate someone NOW!! use “Rush” service 
to get results in 2 - 3 days or less! 
‘NEW’ PRIORITY SEARCH 
Use “Priority Search” when you need to find 
someone critical to your case in 30 days or 
less. Results guaranteed “NO TRACE - NO 


TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 


Engineering (all areas); Negligence; Acci- 
dent reconstruction; Products liability; 
Biomedical Injury Analysis; Metallurgy & 
Fracture Analysis; Athletics & sports safety; 
Criminalistics; Medical, dental and podiatry 
malpractice. Brochure. Medical & dental 
doctors in addition to technical experts 
on staff & available to consult and testify 


in all courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N.W. 13th Street 
Plantation, FL 33322 
(305) 537-1442 
Executive Offices : 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 


Universal Medical Legal 


Associates 
© A prestigious Peer Review Group 
@ Unbiased malpractice 
EVALUATIONS 
®@ Modest fees by Board Certified 
Specialists 
@ Free telephone consultations 
@ 48 to 72 hour Rush Service available 
Write to 
118 Olympus Way 
Jupiter, FL 33477 
(305) 575-0505 
(800) 223-5981 


CHARGE” 

3.SKIP TRACE/REGULAR LOCATE 
Results guaranteed in 90 days or less! “NO 
TRACE - NO CHARGE.” You pay only $195.00 
(after we find the person) from an address up to 
four years old. Searches from older addresses 
also available. 
MISSING 


SEARCH 
Our International Genealogical 
Search Inc., finds | heirs a pa 
“NO TRACE - NO CHARGE - NO FEE HE 
ESTATE”. Searches are often court authorized. 
Quotations are made without cost or 
obligation. 


Start your search today call Toll-Free 


1-800-663-2255 


(ALASKA/HAWAII - 1-800-426-9850) 
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INTERNATIONAL 
SERNICES nx 
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LAWYERS SERVICES PAGES 


DISPUTED PATERNITY 
Traditional, HLA, and DNA Testing 
Consultation 
Court Testimony 
Resume Available 
Karl H. Muench, M.D., F.A.C.P. 
DEPENDENT Diplomate, American Board of Medical Genetics, Professor of Medicine, 
Chief, Division of Genetic Medicine, University of Miami School of Medicine 
Is your client CHEMICALLY DEPENDENT: ane 0. 
judgement/perception impaired; voluntary/in- fami, riorida 
voluntary intoxication, toxic/psychiatric psy- (305) 547-6652 
chosis, psychiatric illness & legal insanity v. 
organic brain syndrome & addictive disorder? 
@ AMORTIZATION SCHEDULES DAYTONA DATA 
@ FULL ACCOUNTING SERVICES 219 Magnolia Ave. 
@ MAILING LISTS, BILLING SYSTEMS Daytona Beach, FL 32015 
® CERTIFIED in medicine's newest speciality— $4.00 Prepaid—10 for $35.00 (904) 252-3633 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF| PAYMENTS| ADD'L 
@ EXPERT TESTIMONY & CASE ANALSYIS for LOAN 1st PYMT PER YEAR SETS 
plantiff/defense % $ 
@ ALCOHOL & DRUG ISSUES in criminal law, $ $2.00 90. 
DUI, Dram Shop, malpractice, wrongful death, 
personal injury, workers’ compensation, fam- 
ily law, nicotine, & product liability. 
Peter M. Macaluso, M.D., P.A. 
1541 Medical Drive, Suite 200 
Tallahassee, Florida 32308 ADVERTISERS INDEX 
FL-(904) 878-0304 
1-800-433-5854 
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supply lawyers with their practice and personal needs. 
REE When you need a product or service consult these companies and individuals first. 
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You Keally Business 
Your Own Legwork? 


Do you ever feel like you could be spending your time, or your secretary’s time, 
more profitably? You can if you let CIS do the legwork for you. We can provide 
you with information on routine corporate and UCC transactions or other 
matters of public record. Remember, CIS is the one professional firm you need. 
Fast. Accurate. Economical. 


TION INFORMATION SERVICES. INC. 
File and Retrieve Documents of Public Record * UCC Information * Corporate Information * DMV Information 


Our services extend throughout Florida and the nation. 


P.O. Box 5828 * Tallahassee, FL 32314 502 East Park Avenue * Tallahassee, FL 32301 
(904) 222-9171 or Toll Free 1-800-342-8086 
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WARREN F BATEMAN 
PO. Box 55-7395 
Miami, Fl. 33255 
Phone: 305/662-0801 


PATRICIA WINN CARTER 
PO. Box 36075 

Orlando, Fl. 32819-0075 
Phone: 305/351-0090 
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KENNETH 
FO. Box 5362 


Fort Lauderdale, Fl. 33310 


Broward Co. Phone: 305/776-7824 
Paim Beach Co. Phone: 305/833-1244 


JAMES E. LUNDY 

1182 Surrey Gien Road 
Middeburg, FL 32068-8787 
Phones: 


bus) 904/282-2417 


(res} 904/282 


Mobile: 904/635-—2 


pocket part 


charge until 1991 and 
Extra-special money- 
saving incentives. 
yourWest 


Representative today, 
-Orcall toll-free, 


7-800-255-2549, 


LAWRENCE E. MANNING BRADLEY ri. THU 
PO. Box 37280 RO. Box 1066 
FL 32315 Holmes Beach, FL 33509 
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